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I. INTRODUCTION

The dissolution on appeal is not the dissolution of a traditional
marital relationship. In fact, despite Ms. Reynolds’ efforts to characterize
this relationship as a marriage, this domestic partnership was not a
marriage, nor was it formed under the “everything but marriage” laws of
2009. This was a non-traditional relationship. It was non-traditional, not
because it was between two women, but because it was a non-intimate
relationship for the vast majority of the relationship (since 1994). It was
also non-traditional because Dr. Walsh and Ms. Reynolds intentionally
and fastidiously kept their financial lives separate. This was an agreement
that they had, and kept, for over 20 years. The purpose of this domestic
partnership was to maintain a family environment for their three children.

At the time these women met, there was no legal recognition of
domestic partnerships or any registration for domestic partnerships. For
the large majority of their relationship, there was no mechanism for any
same sex couple to acquire or share community property, or to choose to
enjoy many of the benefits which have since been afforded to domestic
partnerships and now to same-sex marriages.

Despite these undisputed facts, Ms. Reynolds has asked this Court
to find the trial court erred by failing to recognize an equitable relationship

as far back as 1988. Ms. Reynolds® argument fails to address the law as it



relates to the development of domestic partnership statutes, and changes in
those laws and their corresponding effective dates. Ms. Reynolds’
argument fails to address that she and Dr. Walsh agreed to keep their
property largely separate and clearly designated as “yours, mine, or ours.”
It fails to address that Dr. Walsh sufficiently traced the acquisition date for
certain property to before the parties” Washington or California registered
domestic partnerships or that a significant amount of property was
acquired by Dr. Walsh before she met Ms. Reynolds.

Ms. Reynolds repeatedly refers to the parties as together amassing
two million dollars in assets, when in fact, the vast majority of the assets
were accumulated separately and maintained as separate property. This
mischaracterization of the evidence does not account for the fact that not
only did Dr. Walsh acquire the majority of the remaining property, pay all
of the expenses, but also that Dr. Walsh possessed substantial assets
before meeting Ms. Reynolds: she owned a house, a medical practice, and
had established retirement accounts. It was not just Dr. Walsh who kept
her property separate during the relationship; Ms. Reynolds kept her
property separate also. Ms. Reynolds overlooks the over $500,000 in cash
that she received and used entirely as she pleased, without any financial
obligations.  This disposable income allowed Ms. Reynolds the

opportunity to spend, save, or invest that money as she chose. This money



was treated as Ms. Reynolds® separate property and at no point was sl;e
expected to contribute any of this money, or the money she occasionally
earned outside the home, to pay any part of the mortgage, living expenses,
or the costs of raising the parties’ three children.

When the parties began to live together, there was no way for same
sex couples to form a legal union, nor any reasonable expectation that they
would require a prenuptial agreement, community property agreement, or
other legal devise to manage and maintain separate property.' Instead, the
parties accomplished this objective through the technique most readily
available to them: careful planning to avoid jointly owned property. They
owned property as they intended and titled it accordingly, either “yours,
mine, or ours.” Throughout their relationship and particularly at its
inception in 1988, no attorney or accountant recommended a prenuptial
agreement, or that the parties hold an interest in any asset or liability other
than as they titled it.

At no point during the relationship did Ms. Reynolds object to this
arrangement.  Only now does Ms. Reynolds try to re-characterize the

property that each acquired, and maintained separately, as being

' Even now, to distribute property outside of marriage in California, where these
parties first lived, the courts require parties to obtain written property sharing



community property, asking the Court to ignore the parties” long standing
agreement and practice to hold separate property. Ms. Reynolds now
asserts that that the trial court caused great injustice in its award and
division of property. Instead, the trial court recognized the intention of the
parties with regard to acquisitions; its error was using the date of
California’s expansion of its’ domestic partnership law rather than
applying Washington law, when the parties have lived in Washington
since 2000. The action before the court was the dissolution of the parties’
August 20, 2009 Washington registered domestic partnership.

These parties never co-mingled assets or liabilities. The over-
whelming evidence at trial was that each party held separate property and
separate debt. This was not, as Ms. Reynolds presents it, the parties’
jointly acquired property, amassed as a community estate. This was not a
traditional relationship in which joint accounts were created and used.
Instead, the parties intentionally lived in a manner such that what Dr.
Walsh acquired was her own, and what Ms. Reynolds acquired was her
own, and in the very few instances in which the parties intended to co-own

an asset, it was titled as such.

agreements. California law has no doctrine similar to the Washington equity
relationship doctrine.



Overall, the trial court properly recognized that the parties acquired
separate property, adequately traced that property, and that no community
property rights could be applied retroactively. The trial court erred when
it distributed separate property as though it were community property and
in failing to apply RCW 26.60.080, which grants community property
only as of the date of registration of a domestic partnership. In erred when
it retroactively converted Dr. Walsh’s vested separate property to
community property and distributed this to Ms. Reynolds, ignoring both
RCW 26.60.080 and the long standing intentional ordering of their
financial affairs between the parties.

11. ARGUMENT IN RESPONSE TO CROSS-APPEAL

A. The Trial Court properly considered the common Jaw, statutes,
and the length and nature of the parties’ relationship when it
limited the application of the equitable relationship doctrine.
(Response to Cross-Appeal p. 23-30).

Ms. Reynolds has attempted to recast the parties’ relationship as
“traditional”. Sec e.g., Resp. Briefat 1, 15. She portrays Dr. Walsh as the
working parent and herself as the doting mother, and attempts to present
the parties’ relationship as an agreement to fill traditional roles. A
traditional relationship would have involved intimacy between the parties,
which the parties were not for the vast majority of the relationship. They

agreed, and the evidence supports, that the parties maintained separate



financial lives, and both focused their attention on the children. VRP 97.
The “whole relationship was built around [the] children.” /d. The parties
lived separate lives—personally, emotionally, and financially. /d.

For example, Dr. Walsh gave birth to two of the three children.
After the parties’ second child was born, Dr. Walsh sold her private
practice and began to scale back her work, doing work such as insurance
physicals,. so as to parent the children and be home more. VRP 58. When
Dr. Walsh took the Group Health position, she worked an “accommodated
schedule™ that coincided with the hours the children were in school.
Moreover, while Ms. Reynolds claims that she alone was responsible for
the children and “keeping a good home,” Dr. Walsh drove the children to
and from school on a regular basis, and Ms. Reynolds hired gardeners and
housekeepers. VRP 254, 353, 380, 393. Dr. Walsh’s accommodated
schedule allowed her to perform significant parenting functions. Ms.
Reynolds® claim of being in the role of traditional mother is further refuted
by the agreed parenting plan. Joseph, the second oldest child, resides full-
time with Dr. Walsh. CP 81-90. The oldest child, Julia also resides full
time with Dr. Walsh. The evidence before the trial court does not support
an agreement to maintain traditional roles or that traditional roles were

performed.



The absence of intimacy since 1994, strict maintenance of separate
finances and lack of any intent for a formal marriage, demonstrate that the
neither party viewed this as a “traditional” relationship until Ms.
Revynolds’ assertions at trial. See FF 11; CL 11A; CP 367, 376. The
parties had long foregone any intimate relationship, and instead
maintained a family relationship for the purpose of the children. /d.; FF
45, CP 372; VRP 97; 438. The two times when the parties registered for
domestic partnerships, the laws under which they registered did not
change their long term practice of keeping financially separate lives. VRP
68. In addition, the parties never attempted to legally marry in
jurisdictions where marriage was legal. VRP 108, 243, 376. There was
no evidence that the parties intended to get married, or enter any
traditional or marriage-like relationship.

This case is not about reverting to the Creasman’ presumption as
Ms. Reynolds contends. Rather it is about upholding the parties™ intent to
purposefully organize their lives in the manner of their choosing.

When the parties initially established their same sex relationship, it
was not common practice for attorneys or accountants to recommend a

prenuptial agreement, or separate property agreement. 2 Washington State

* Creasman v. Bovie, 31 Wn.2d 345, 196 P.2d 835 (1948).



Bar Ass’n, Family Law Deskbook § 12 (2012); see VRP 438. These
parties knew they could not marry, and had no reason to believe their
agreement to remain separate financial entities would not be upheld. The
only reasonable mechanism available to the parties was to intentionally
title property separately, and to avoid co-mingling property they intended
to keep as separate—a task they accomplished throughout their
relationship.

The development of the common law supports that the parties’
intentions to operate as separate financial entities should be affirmed. The
meretricious relationship doctrine originated in circumstances where the
parties chose not to marry, but was not initially applied in situations where
the parties could not legally marry. See, Marriage of Pennington, 142
Wn.2d 592, 14 P.3d 764 (2000). As the meretricious relationship doctrine
developed to the committed intimate relationship doctrine, it was
expanded to remove limitations based upon the length of a relationship,
while maintaining the requirement that the doctrine applied only to
property which would otherwise be community property. Furthermore,
the court in Connell, established that the relationship must be examined to
determine whether the doctrine applies at all; setting forth the five factors

under which the court should do so. Connell v. Francisco, 127 Wn.2d



339, 348, 898 P.2d 831 (1995); c.f. In re Marriage of Lindsey, 101 Wn.2d
299, 678 P.2d 328 (1984).

Even as the law expanded to encompass same-sex relationships,
Justices Alexander and Sanders expressed some reservation to broadening
this quasi-marital doctrine: Justice Alexander disagreed with expanding
the meretricious relationship doctrine when one party to the relationship is
deceased; and Justice Sanders proposed limiting the doctrine to couples
who could legally marry. Vasquez v. Hawthorne, 145 Wn.2d 103 109,
112 33P.3d 735 (2001) (concurrence). In response to the majority’s
statement that “equitable claims are not dependent on the ‘legality’ of the
relationship between the parties, nor are they limited by the gender or
sexual orientation of the parties,” Justice Sanders opined,

this statement is literally accurate insofar as it refers to

‘equitable claims.” which would include implied

partnership and equitable trust. It does not, however,

include all equitable claims such as those premised upon a

meretricious relationship where, obviously, members of the

same sex lack the lawful authority to wed just as much as

married people lack the lawful authority to enter into plural

marriages, at least in the context of the laws of our
jurisdiction.
Vasquez, 145 Wn.2d at 114, Ultimately, while the courts have expanded
the doctrine to include same-sex couples, it must still analyze the quality

of the relationship, and is strictly limited to dividing property which would

have been characterized as community. Long v. Fregeau, 158 Wn. App.



919, 244 P.3d 26 (2010) (analyzed the quality of the relationship,
including intimacy, commitment between the parties’, and an intention to
live a marital like relationship before determining that it was an equity
relationship); Sutton v. Widner, 85 Wn. App. 487, 491, 993 P.2d 1069
(1997) (“the parties lived together and had a sexually intimate relationship
from 1989 until August 1994™.)

Yet as the common law developed, the Lindsey factors continue to
guide whether parties have entered into an equitable relationship. Among
them the court considers the parties intention to enter into such
relationship, and their decision not to marry (when available). Connell,
127 Wn. 2d at 350. Throughout their relationship, these parties had no
expectation that their intentional organization of their financial lives
would be ignored. The parties had no basis to expect their relationship to
ever be classified as “traditional.” See In re G.W.-F., 170 Wn. App. 631,
285 P.3d 208 (2012).

The law has significantly changed. Domestic partners can acquire
community property as provided by statute and same-sex couples can
marry in Washington. But throughout this relationship, the parties had an
expectation that their agreement, to own property as yours, mine, or ours,

would be upheld.
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1. The Community Property Acquired By the Parties Was
Very Limited: Most Property Accumulated During This
Relationship Was Separate Property. (Response to
Cross-Appeal p. 24-20).

Ms. Reynolds misstates Dr. Walsh’s argument by stating that Dr.
Walsh urges this court to ignore the common law. Resp. Brief at 23. Dr.
Walsh has argued: The common law did not confer the rights on the
parties that Ms. Reynolds has requested and argues for — the common law
did not grant community property rights to equitable relationships under
any name. Instead, the common law instructed the court to look at
community property distributions as a guide, and to distribute only that
property which was otherwise community propertv. See, Connell, 127
Wn.2d at 350. “Until the Legislature, as a matter of public policy,
concludes that meretricious relationships are the legal equivalent to
marriages, we limit the distribution of property following a meretricious
relationship to property that would have been characterized as community
property had the parties been married.”™ /d. In this case, the trial court
characterized most of the property as separate property and erred in
retroactively converting separate property to community property as of
January 1, 2005, rather than using the date determined by statute, the date
of registration of the Domestic Partnership (in this case, August 20, 2009).

See, e.g., FF4,21,33,34,45;CL 7, 11D, 6.

- 11 -



The court lacks jurisdiction to distribute separate property and is
limited to “community like™ property. /d. In Connell, the trial court found
that the parties’ property was largely separate property, and that finding
should not be disturbed absent an abuse of discretion. 127 Wn.2d at 351.
The “trial court's discretion is wide and will not be interfered with except
for a manifest abuse of such discretion.” Marriage of Lindsev, 142 Wn.2
at 307 (citing Baker v. Baker, 80 Wn.2d 736, 747,498 P.2d 315 (1972)).

Community property rights were not available to these parties until
the legislature enacted the Domestic Partnership Act of 2008, which
expressly granted community property rights to domestic partners. In fact,
Ms. Reynolds has acknowledged that even in 2003, “The parties could not
have held anv property as ‘community property.”” Resp. Brief at 35. Ms.
Reynolds’ request to find the trial court erred by failing to convert separate
property to community property under the guidance of the common law,
ignores two critical points: (1) under the common law, the court can only
distribute what would otherwise be community property; and (2) the trial
court held that property at issue was separate, but erroneously distributed

the property anyway. Neither the common law nor the domestic



partnership statue granted the trial court the authority to distribute separate
property as community propeﬁy.3

The common law can act to fill a void when the legislature fails to
legislate, or it can operate as a tool to interpret statutes when the
legislature is not perfectly clear. Justice Alexander acknowledged this
first feature when applying equitable concepts to meretricious
relationships: “Indeed, we developed this equitable doctrine because the
legislature has not provided a statutory means of resolving the property
distribution issues that arise when unmarried persons, who have lived in a
marital-like relationship and acquire what would have been community
property had they been married, separate.” Vasquez, 145 Wn.2d at 109,
(concurrence). The development of these equity relationships first arose
because parties had not married, but developed with same-sex couples
when there was no mechanism to formally establish their relationship.
Since then, the legislature /ias provided statutory means of resolving
property distributions for Washington registered domestic partners, like

the parties here. The legislature could not have more clearly stated when

¥ Respondent argues that the court’s characterization of the property as separate property
was in opposition to the law established post-Lindseyv. Resp. Brief at 23. But even in
Lindsey, the court was not given the power to grant community property rights, but could
only divide what would otherwise be “community-like” property. Murriage of Lindscy.
101 Wn.2d 299.



to apply community property to domestic partnerships: “Any community
property rights of domestic partners established by chapter 6, Laws of
2008 shall apply from the date of the initial registration of the domestic
partnership or June 12, 2008, whichever is later.” RCW 26.60.080.
Before the enactment of this statute, domestic partners could not acquire
community property in Washington.

Furthermore, Dr. Walsh’s position, that community property rights
were unavailable to the parties before 2008, is not novel as Ms. Reynolds
asserts. The IRS issued Publication 555 to guide taxpayers with the
characterization of community property for income tax purposes. IRS
Publication 555, Rev. January 2013. The IRS recognizes Washington
registered domestic partnerships as obtaining community property rights
only as of June 12, 2008. This publication acknowledges that community
property rights were unavailable prior to that date and taxpayers are
instructed to complete their federal tax returns accordingly.

The legislature further made it clear that the date of registration is
critical to determining the parties” rights in enacting RCW 26.04.010,
Washington’s same sex marriage statute. Parties who remain registered
domestic partners after June 30, 2014, shall be deemed married and the
date of marriage shall be deemed to be the date of registration as a

domestic partnership. RCW 26.60.100 in part provides:

_14-



(3)(a) Except as provided in (b) of this subsection, any state
registered domestic partnership in which the parties are
same sex, and neither party is sixty-two years of age or
older, that has not been dissolved or converted into a
marriage by the parties by June 30, 2013, is automatically

merged into a marriage and i1s deemed a marriage as of
June 30, 2014.

(4) For purposes of determining the legal rights and
responsibilities involving individuals who had previously
had a state registered domestic partnership and have been
issued a marriage license or are deemed married under the
provisions of this section, the date of the original state
registered domestic partnership is the legal date of
marriage. Nothing in this subsection prohibits a different
date from being included on the marriage license.

Recognizing that the legislature did not grant community property
rights to domestic partners until 2008 does not undermine case law or
ignore legislative intent. Based on the above enactment, the Legislature
has affirmed the date of domestic partnership registration as the event
which property express rights and responsibilities upon the parties.

2. Treating Separate Propertv As Community Property

Would Deprive Dr. Walsh of Her Vested Rights.
(Response to Cross-Appeal p. 29-30).

The trial court could not distribute property acquired or
accumulated before the parties registered as a domestic partnership
without depriving Dr. Walsh of her vested rights. The risk of depriving a
person of a vested right by establishing community property for domestic

partnerships was considered by the legislature when they granted

- 15 -



community property rights to domestic partners commencing in 2008. To
avoid divesting anyone of their vested property interest, the legislature
explicitly instructed that community property rights apply from the date of
the initial registration or June 12, 2008, whichever is later. RCW
26.60.080.

Furthermore, the legislature’s directive to apply community
property laws from the effective date of the act or the date of registration
complies with the maxim that statutes operate prospectively. Despite Ms.
Reynolds® contention, a retroactive application of domestic partnership
law, that treated separate property as community property, is a deprivation
of a vested right. See Resp. Brief at 29.

As a general rule, courts presume that statutes operate
prospectively unless contrary legislative intent is express or
implied. (citation omitted). Courts disfavor retroactivity
because of the unfairness of impairing a vested right or
creating a new obligation with respect to past
transactions. Landgraf'v. USI Film Prods., 511 U.S. 244,
114 S.Ct. 1483, 1500, 128 L.Ed.2d 229 (1994); Id. at 1505,
114 S.Ct. at 1505 (stating that a statute has a genuinely
retroactive effect if it impairs rights a party possessed when
he acted, increases his liability for past conduct, or imposes
new duties with respect to completed transactions); /nn re
Cascade Fixture Co., 8 Wn.2d 263, 272, 111 P.2d 991
(1941) (stating that retroactive legislation changing
vested rights is not favored); Adcox v. Children’s
Orthopedic Hosp. & Medical Ctr., 123 Wn.2d 15, 30, 864
P.2d 921 (1993) (declining to apply a statute retroactively
because it created a new civil penalty for noncomplying
hospitals). Elementary considerations of fairness dictate
that individuals should have an opportunity to know

- 16 -



what the law is and to conform their conduct
accordingly. Landgraf, 114 S.Ct. at 1497.

Matter of Estate of Burns, 131 Wn.2d 104, 110, 928 P.2d 1094 (1997)
(emphasis added).

Here, the trial court properly recognized that Dr. Walsh’s vested
separate property rights were in jeopardy if property characterized as her
separate property was distributed to Ms. Reynolds. “The court lacks
jurisdiction over the parties’ separate property during the term of the
equity relationship...” CL 4, 12; CP 372, 376. *“Accordingly. prior to
those dates, there is no legal basis for finding an equitable relationship to
exist without violating the constitutional rights of the parties.” CL 4: CP
372. The trial court correctly determined that it could not retroactively
assign new rights and obligations between these parties.

Ms. Reynolds relies on Olver v. Fowler, 161 Wn.2d 655, 168 P.3d
348 (2007) for the proposition that titling 1s not indicative of a vested
property right because both parties have rights, even if it is titled in only
one party’s name. Resp. Brief at 30. This case, however, is unlike Olver.
In Olver, the parties had a traditional religious wedding, held themselves
out as husband and wife, but were never legally married or registered as
domestic partners. /d. at 658. The parties pooled their money to purchase

assets, and titled property in the man’s name, in accordance with the

17-



custom of their culture. Id. There was no demonstration that the parties
intended anything other than to co-own property as husband and wife.

Conversely, Ms. Reynolds and Dr. Walsh intentionally titled things
in their own names and kept all financial accounts strictly separate
because, with rare exceptions, they never intended to co-own property.
Property was titled based upon how the parties intended to own it. For
example, Ms. Reynolds™ owned her cars as her own property and therefore
they were titled accordingly. See e¢.g., VRP 260, 358. The parties knew
they were acquiring separate property, and titled property accordingly.

Dr. Walsh had a vested property interest in the separate property
she acquired. Respondent contends that the property interest was not
vested because the parties had a long meretricious relationship, but the
evidence below, and the Court’s findings, support the contrary: the parties
had an intention to keep separate property, and revision of that intention
by Ms. Reynolds® request for an award of that separate property, impairs
Dr. Walsh’s vested rights. Thus, any interpretation of the domestic
partnership act, or the distribution proposed by Ms. Reynolds which
distributes Dr. Walsh’s separate property, or applies community property
laws retroactively. impairs Dr. Walsh’s vested rights. The trial court

properly recognized that vested rights were in jeopardy, but erred in



distributing separate property accumulated before the parties registered as
domestic partners in 2009.

B. The Legislature Clearly Established When Washington
Recognized Foreign Domestic Partnerships. Before Then,
There Was No Mechanism To Recognize A Domestic
Partnership From California. (Response to Cross-Appeal p. 31-
D).

The trial court’s error is not that it did not go back far enough
when it characterized property as “community like” property, as
Respondent contends. Instead, the error is that it distributed separate
property as community property when Washington did not recognize any
domestic partnerships, from any state, in 2005. Again, Respondent has
provided no authority nor made any attempt to reconcile the differentiation
between the express legislative instruction to recognize community
property rights (or in this instance a foreign domestic partnership) at a
specific date (June 12, 2008%), with her argument that the court failed to
recognize the California domestic partnership as early as 2000. RCW
26.60.090 codifies the reciprocity of domestic partnerships. Washington
did not recognize a domestic partnership from another jurisdiction before
the enactment of the Domestic Partnership Act of 2008. Respondent’s

argument invites this Court to ignore that the state did not extend

* This date was the effective date for the Domestic Partnership Act of 2008.
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reciprocity to domestic partnerships (or equivalently titled legal unions)
until 2008.

While California may have expanded the rights of domestic
partners in 2005, Washington, where the parties were living and acquired
property, had not even adopted a domestic partnership statute. The trial
court erred by distributing property based upon the California domestic
partnership in 2005, before Washington extended reciprocity in 2008.

By way of analogy, this issue is akin to the many cases around the
United States where a same-sex couple, legally married in one state,
cannot obtain a divorce in their home state that does not recognize same-
sex marriages as legal.” Washington could not have extended domestic
partnership rights to a domestic partnership it did not recognize, especially
when domestic partnerships were entirely non-existent in this state at the
time.

C. This Court Should Not Award Revnolds’ Attornevs’ Fees on
Appeal. (Response to Cross-Appeal, p. 36)

This Court should deny Ms. Reynolds® request for attorney’s fees
because she has not provided any basis upon which fees can be awarded.

RAP 18.1 permits an award of attorney’s fees, “if applicable law grants a



party the right to recover reasonable attorney fees or expenses on
review...” Ms. Reynolds entire appeal is devoted to the argument that the
equity relationship doctrine was misapplied in this case, and that she
should receive a larger property award under that doctrine. See Resp.
Brief 1-36. However, the court has unequivocally stated that attorney’s
fees are not available in an action to divide property under the equity
relationship doctrine. Foster v. Thilges, 61 Wn. App. 880, 887-88, 812
P.2d 523 (1991). As discussed below, no issues related to the dissolution
of the domestic partnership itself are at issue in this appeal /cross-appeal.
Ms. Reynolds cannot argue exclusively the application of the equity
relationship doctrine, which does not award attorney’s fees, and then
borrow from the Domestic Partnership Act to request attorney’s fees and
costs. Connell, 127 Wn.2d at 349 (citing Western Cmty. Bunk, 48 Wn.2d
694 (RCW 29.09.140, which permits an award of attorney fees in a
marriage dissolution action, is inapplicable to an action to distribute
property following a meretricious relationship)).

Moreover, Ms. Reynolds has requested attorneys’ fees on appeal

based on her alleged need. See, RCW 26.09.140. Ms. Reynolds continues

S Robert E. Rains, 4 minimalist approach to same sex divorce, 2012 Utah L. Rev. 393,
413-417 (2012) (citing numerous cases where same sex couples married in one state
camnot divorce in the state in which they now reside).



to insist that she is approaching poverty, but does not disclose the over
$270,000 she has received since the entry of the dissolution decree or that
she continues to receive child support.” Even if this Court did not disrupt
the trial court’s distribution of property at all, Ms. Reynolds has sufficient
ability to pay her own attorneys’ fees on appeal. For these reasons, the
Court should deny Ms. Reynolds request for appellate fees.

Alternatively, if this Court does award any attorney’s fees to Ms.
Reynolds, the award should be limited and at no point exceed $38,000.
Ms. Reynolds™ Declaration submitted in opposition to Dr. Walsh’s Motion
to Stay stated that she had incurred $23,000 in fees, but paid a $5,000
deposit, and only expects to incur $15,000 in additional fees as of the date
of the motion to stay. Decl. of Reynolds at § 5, 6. Without waiving any
future objection to any fee request, or an opportunity to scrutinize the fees
submitted to this Court, Dr. Walsh asks this Court to deny fees on appeal
or alternatively to acknowledge a maximum fee award of $38.000,

consistent with Ms. Reynolds’ declarations.

® In her Declaration in Support of Opposition o Appellant’s Motion to Stay, Ms.
Reynolds testified that she would be using the proceeds of the sale of the Federal Way
property to pay her attornevs’ fees on appeal. She stated, “While | paid an initial fee
deposit of $5,000 when 1 retained my appellate counsel, it was with the understanding
that I would be receiving a property award that 1 could use to pav the additional fees
incurred bevond the initial deposit.”” Decl. of Revnolds at § 5.



IHI. ARGUMENT IN REPLY

A. The Court Erred In Awarding Property Accumulated Before
The Registration Of The Washington Domestic Partnership.

Respondent asserts that the trial court and Dr. Walsh have applied
domestic partnership law in a manner that ignores case law and is contrary
to the Legislature’s intent. Resp. Brief” at 23. Yet, Respondent fails
entirely to address RCW 26.60.080, which explicitly establishes the
legislative intent to set the carliest date at which community property
rights could attach. Without any effort to reconcile that statute with RCW
26.60.060(2), Respondent urges this Court to apply the common law in
areas were the statutory language expressly limits the application of
community property to “the date of the initial registration of the domestic
partnership or June 12, 2008, whichever is later.” RCW 26.60.080.
Before the enactment of this statute, domestic partners did not acquire
community property in Washington by operation of equity. None of the
cases cited by Ms. Reynolds involved a registered domestic partnership.

Respondent asserts the application of the equitable relationship
doctrine is in congruence with the statute. Resp. Brief. at 28. RCW
26.60.060(2) states, “Nothing in chapter 156. Laws of 2007 affects any
remedy available in common law.” However, what Respondent fails to

recognize, is that RCW 26.60.060(2) and the laws of 2007 do not



specifically control the primary issues in this case. The 2007 statute,
which established domestic partnerships, did not create or allow
community property and was supplanted in part by the 2008 enactments.
This new statutory scheme superseded some provisions of the common
law, for example, the new amendments established, for example, that
domestic partners could prospectively acquire community property, could
make medical decisions, and had standing in a wrongtul death action.

In fact, the Domestic Partnership Act of 2008 specifically required
previously registered domestic partners to receive notice of the changes to
their rights and obligations as domestic partners. Because this 2008
version of the Act altered property rights for existing domestic
partnerships, parties were provided an opportunity to terminate the
domestic partnership before the effective date of the new act. This would
prevent subjecting a party to community property rights or other
obligations without their knowledge or intention to do so. HB 3104
specifically stated:

Part I — Notice New Section. Section 101. (1) Sixty days

before the effective date of this act, and again thirty days

before the effective date of this act, the secretary of state

shall send a letter to the mailing address on file of each

domestic partner registered under Chapter 26.60 RCW

notifying the person that Washington’s law on the rights

and responsibilities of state registered domestic partners

will change. (2) The notice shall provide a brief summary
of new laws, including changes to the laws governing



community property, transfer of property, taxes, mutual
responsibilities for certain debts to third parties, and other
provisions. The notice shall also explain that the way
domestic partnerships are terminated has changed and that,
unless there are certain limited circumstances, it will be
necessary to participate in a dissolution proceeding in court
to end a domestic partnership. (3) The notice shall inform
the person that those domestic partners who do not wish to
be subject to the new rights and responsibilities must
terminate their domestic partnership before the effective
date of the act.

HB 3104, pg. 2, Ins. 16-32.

Respondent has made no effort to reconcile the differences
between the 2007 Statute, which arguably left a void that could be filled
by the common law, and the express language of the 2008 Act, which
supplants portions of the common law and provides a statutory scheme to
specifically address community property rights. These parties registered
on August 20, 2009 under the 2008 statute.

Arguably, when the 2007 Act was enacted, a court could look to
the meretricious relationship doctrine for guidance in addressing property
acquired during a domestic partnership. After 2008, however, the statute
expressly stated, that no community property rights shall accrue betore the
earlier of that Act’s effective date (June 12, 2008), or the date of
registration.

These parties understood that they could arrange their tinancial

affairs in accordance with their intentions, as they had done the entirety of



their relationship. VRP 438. When the parties entered into the domestic
partnership in August 2009, they signed a declaration that states. “Any
rights conferred by this registration may be superseded by a will, deed or
other instrument signed by either party to this domestic partnership.” Ex.
32.  Dr. Walsh understood this language to mean that their agreed
arrangement would be given legal effect, and retroactive application by
the court could not unwind their intentional titling of property. That
language gives the parties the freedom to dispose of their separate
property: “To me, that said that if I wanted to will all of my property to
my children, it was still my property...based on that document. I didn’t
feel that I needed a prenuptial agreement.” VRP 438.

The Supreme Court ordered a distribution similar to that proposed
by Dr. Walsh in Soltero v. Wimer, 159 Wn.2d 428, 435, 150 P.3d 552
(2007). The trial court was reversed when it distributed separate property.
Because the trial court held that there were no community-like assets to
distribute, “no equitable distribution under the meretricious relationship
doctrine is possible.” /d. In that case, Soltero moved into Wimer’s home,
but never paid rent. /d. at 430. Wimer paid Soltero a monthly allowance
for her expenses, but he paid the majority of the household expenses from
his businesses. /d. at 431. Soltero also worked for Wimer’s businesses

and received an annual salary from that job. /d. She decorated the parties’
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homes, worked in the gardens, and cooked for the couple and their guests.
Id.  But like Ms. Reynolds, she never contributed financially to the
relationship. /d. The parties held themselves out as a couple, but never
purchased any personal or real property jointly, nor did they ever
commingle any money. /d. While they had a long, stable relationship, the
court characterized the property as Wimer's separate property. but
erroneously distributed separate property to Soltero. /d. at 435.

B. This Was Not A Marriage, Nor Was It A Marriace Like
Relationship.

The parties never intended to enter into a marriage, or be treated as
if they were married. A meretricious relationship, by any name, and a
marriage are not the same. See, Sutton, 85 Wn. App. at 490 ("a
meretricious relationship is a stable, marital-like relationship where both
parties cohabit with knowledge that they are not lawfully married.”) The
court’s jurisdiction is limited when faced with a meretricious relationship
to property which would have been community property — this application
is by analogy. Connell, 127 Wn.2d at 349.

The trial court erred when it treated this domestic partnership as a
marriage and awarded separate property:

A meretricious relationship is not the same as a marriage.

Davis v. Department of Emp 't Sec., 108 Wn.2d 272, 278~

79, 737 P.2d 1262 (1987) (an unmarried cohabitant 1s
ineligible for benefits triggered by a “marital status™



provision under Washington’s unemployment
compensation statute); see also Western Cmtv Bank v.
Helmer, 48 Wn. App. 694, 740 P.2d 359 (1987) (RCW
26.09.140, which permits an award of attorney fees in a
marriage dissolution action, is inapplicable to an action to
distribute property following a meretricious relationship);
Continental Cas. Co. v. Weaver, 48 Wn. App. 607, 612,
739 P.2d 1192 (1987) (a person cohabiting in a non-marital
relationship with an insured is not a member of the
insured’s “immediate family™); Roe v. Ludtke Trucking,
Inc., 46 Wn. App. 816, 732 P.2d 1021 (1987) (under the
wrongful death statute an unmarried cohabitant is not
included within the statutory category of “wite”).

Connell, 127 Wn.2d at 348-49; see also, In re G.W.-F, 170 Wn. App. 631,
637. 285 P.3d 208 (2012) (A committed intimate relationship is not a
marriage. Thus the laws involving the distribution of marital property do
not directly apply to the division of property following a committed
intimate relationship™).

Because an equity relationship is not a marriage, the court is more
limited.

Unlike a marriage, at the end of an equity relationship,

solely what would be community property is before the

court. The court may not dispose of the parties’ separate

property. We presume any increase in value of separate
property is likewise separate in nature.

Long, 158 Wn. App. at 929 (internal citations omitted).
Not only does the law clearly state that this was not a marriage, the
facts of this case show that the parties never intended to be married. Ms.

Reynolds places heavy emphasis on an exchange of rings (Resp. Brief at



42), although no evidence exists of any ceremonious exchange of rings or
other commitment ceremony. VRP 374. Ms. Reynolds suggests that the
parties believed they formed a valid marriage for a time in Oregon (Resp.
Brief at 17), but ignores both her own testimony at trial in which she
stated that she did not believe the marriage would be valid at the time she
traveled to Oregon and the trial court’s finding to the contrary. FF 24, CP
369; VRP 244.

The parties were never legally married, nor intended to be. When
the parties traveled to Oregon, they knew the ceremony was invalid and
that Oregon had not legalized same-sex marriage. VRP 107-08, 244, Ms.
Reynolds™ broad, sweeping assertions that the couple had a “marriage
like” relationship misstates the evidence. Ms. Reynolds propounds that
the “parties formalized their relationship whenever they could...”™ Resp.
Brief at 15-18.  But Ms. Reynolds ignores that the parties never married
in Canada or in California when both knew same-sex marriage was legal
in both jurisdictions’. VRP 376. Indeed, Dr. Walsh and Ms. Reynolds
were both in California with their children when same-sex marriage was

briefly legal there. In contrast, they traveled to Oregon without their

7 Ms. Reynolds’ argument is further undercut by the fact that she testified that she and Dr.
Walsh registered as domestic partners as soon as it was available in Washington, when in



children ~“to make a political statement.”™ VRP 107. While Ms. Reynolds
may attempt to paint a picture of a couple racing to the alter, these parties
took careful steps to intentionally structure their lives in a separate
manner. What they had was a domestic partnership, not a marriage.

In addition to the fact that the parties did not, in fact, legaily
formalize their relationship at every opportunity, both domestic
partnerships comported with the parties’ arrangement to keep separate
property separate.  California domestic partnership law in 2000
specitfically provided that the domestic partnership did not create
community property. The Washington domestic partnership registration
form itself stated, “Any rights conferred by this registration may be
superseded by a will, deed, or other instrument signed by either party to
this domestic partnership.” For example, in regard to the first domestic
partnership registration in California, Dr. Walsh testified:

Q: From your perspective, what was the reason you elected to
enter into a domestic partnership in California in 20007

A: Well, this domestic partnership provided no benefits to
either of wus. It provided healthcare benefits in
municipalities that neither of us worked in. It provided that
you could become next of kin, and since neither of us was
planning on dying, and other than that, it provided no
benefits other than being identified.

fact, Washington first allowed domestic partnership registration in 2007, but the parties
here did not register until August 2009. FF 29 (CP 370)



Now, when Kathy and 1 started living together, we were
technically in the closet like most gay people that we knew
and gradually people become more visible. But this was
the best opportunity that I had seen in a long time to stop
being invisible. These were going to be kept somewhere
and recorded so someone would know that there were
10.000 or 100,000 or 1 don’t know. some number of gay
couples that would no longer be invisible.

Q: And did you have any other reason for registering, or was it
to make the statement that you were not invisible? Was it
your sole intent—

A: It offered nothing else and we were about to move, so...
No, it offered me nothing other than to stop being invisible.

VRP 68-69. Furthermore, Dr. Walsh testified that she began thinking
about the Washington domestic partnership when her father was dying, for
inheritance purposes. VRP 91. Ms. Reynolds only now attempts to paint
an image of a couple intending to marry, but that was not the parties’
behavior at any time. They intended to have a domestic partnership, not a
marriage.

Ms. Reynolds describes the advancement of domestic partnership
law in Washington by setting out the initial enactment of the limited 2007
Act, and the passage of the 2009 Act which created the “everything but
marriage laws.” Resp. Briet at 18. But Ms. Reynolds incorrectly states
that the 2009 amendments were in effect when the parties registered, and

fails to present that the 2008 Act, under which the parties registered, was
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still limited to a few enumerated rights.” The parties never registered for

“everything but marriage,” and never intended to be in a relationship that

was a marriage, or “marriage like.” It was error to divide Dr. Walsh’s

separate property as if had been acquired by a married person.

C. The Trial Court Should Not Have Found an Equitable
Relationship Before Registration as Domestic Partners in

Washington—The Parties’ Deliberate Manner of Organizing
Their Assets Shows an Intention to Avoid a Marital Like

Relationship.

The trial court erred by focusing on the length of the relationship
as if cohabitation alone were sufficient to equate to a marriage or
“marriage-like” relationship. Dr. Walsh asserts that the parties did not
have a committed intimate relationship. After the court i Connell
determined that only property before the court was community property, it
continued, “Any other interpretation equates cohabitation with marriage:
ignores the conscious decision by many couples not to marry; confers
benefits when few, if any economic risks or legal obligations are assumed;

and disregards the explicit intent of the Legislature that RCW 26.09.080

¥ The 2009 amendment did not become effective until December 3, 2009.
E2SSB 5688, Chapter 521, Laws of 2009, was signed by Governor Gregoire on
May 18, 2009, but the effective date was delayed due to Referendum 71, Thus,
the law was not in effect when the parties registered in Washington on August
20, 2009.
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apply to property distributions following a marriage.” Connell, 127
Wn.2d at 350.

The intention of the parties throughout their relationship to
maintain separate property should be heavily considered when weighing
the other Lindsey factors.’ “[TThere must be ‘mutual intent to form’ a
committed intimate relationship.  The necessary corollary to this
requirement to form such a relationship is that it also requires mutual
intent to maintain one.” /nre G.W.-F, 176 Wn. App. 631, 648, 285 P.2d
208 (2012) (citing Pennington, 142 Wn.2d at 604). The listed factors are
relevant, but not determinative or a limitation on what the court may
consider. Connell, 127 Wn.2d at 346. Moreover, “[t]hese factors are
neither exclusive nor hyper technical, but rather a means to examine all
relevant evidence. No factor is more important than another.” Long,. 158
Wn. App. at 926. Ms. Reynolds now tries to portray this intention to
maintain separate assets and liabilities as solely on the part of Dr. Walsh,

but the evidence is to the contrary. See Resp. Brief at 41. The testimony

’ This position is not an argument to return to the Creasman presumption. The
Creasman presumption presumed that property belonged to the person in whom
title was placed, regardless of intent. Dr. Walsh advances instead that an
mmtention to mindfully title property as an agreement to ownership does not
follow the Creasman presumption but instead accords with Connell.  The
intention of both parties throughout the relationship should be given significant
weight.



at trial by both parties was that they kept separate accounts, assets, and
liabilities. Ms. Reynolds knowingly maintained her own accounts, and
never believed the parties to share accounts. She knowingly opened
separate retirement accounts, was solely responsible for separate credit
accounts, had cars titled in either her name or in both parties” names, and
never testified that she believed these assets were shared. There was no
attempt by Ms. Reynolds to portray the relationship as “marriage-like”
until after Dr. Walsh filed for dissolution of the domestic partnership. As
late as 2010, Ms. Reynolds continued to pay off a loan she had taken from
Dr. Walsh in 2007. This belated effort to revise their intention to re-form
how they organized their lives, should not succeed by merely accusing Dr.
Walsh of solely determining how the parties held their assets and
liabilities. At a minimum, however, the relationship must be “marital
like.” which Dr. Walsh disputes. See Connell, 127 Wn.2d at 346.

It is not “hyper technical” to determine that two people who were
not intimate with each other since 1994 were not in a “traditional”
marriage-like relationship. Indeed, the intimacy between the parties has
long been a consideration throughout the evolution of the “meritorious
relationship”™  doctrine. The current term “committed intimate
relationship”™ makes that factor applicable as well. Courts have long

included a description of the degree of physical intimacy in the factual



recitation of cases employing this doctrine. See Soltero, 159 Wn.2d 248
(relationship was monogamous and exclusive); Sutton, 85 Wn. App. 487
(parties “lived together and had a sexually intimate relationship™). This
relationship was not a committed infimate relationship, as it was not
intimate at all. It is also not “hyper technical” to determine that two
people, who for over 20 years purposefully and intentionally, consistently
and without fail, kept property separately titled into “yours, mine or ours™
categories did not have a “traditional” or marriage-like relationship. This
was a domestic partnership, not a marriage. It was the unique, non-
traditional relationship that both parties intended it to be. Ms. Reynolds
asks this court to declare, now 25 years after the parties first met, that it
was something other than the life each lived.

While Ms. Reynolds rebuffs the importance of an intimate
relationship, the trial court acknowledged that limited physical intimacy
occurred. CL 11A, CP, 374. Intimacy and commitment remain two
factors the trial court may consider. Long, 158 Wn. App. at 922. This
supports Dr. Walsh’s point that no “marital like” relationship existed. Ms.
Reynolds contests that this is not a factor “the court must consider,” but
overlooks that the courts have recognized the Connell factors as being
some that the court mav consider, and that the factors are not “exclusive,

hyper technical,” or “limited.” However, here, the court may weigh other



considerations when finding whether an equity relationship exists. The
intention of these parties, and the manner in which the organized their
lives does not support finding an equity relationship.

The remaining factors similarly do not support the finding that an
equity relationship existed. First, while the parties lived in the same house
continuously, after 1994 it was not a romantic relationship, was
emotionally separate, and was for the benefit of the children. VRP 57.
See Long, 158 Wn. App. at 924 (while infidelities may not have precluded
the finding of an equitable relationship, Long and Fregeau agreed that
their relationship was loving and intimate); Dr. Walsh does not dispute
their shared residence, but does dispute that the record demonstrated
“cohabitation.” The term cohabitation usually refers to a relationship that
is more than two people who simply share hiving space: “Cohabitation is
the fact or state of living together, esp. as partners in life, usu. with the
suggestion of sexual relations.” COHABITATION, Black's Law Diction-
ary (9th ed. 2009). These parties shared a residence and maintained a
family environment as domestic partners for the benefit of their children.
It is incongruent to say that the parties cohabitated but did not share an
intimate relationship. Dr. Walsh testified, “we were certainly bonded to
the same child,” and “we had very little in common with each other...and

innumerable differences, but our common bond was always our children



and our desire to make their lives the best ones they could be.” VRP 57.
97. The trial court held “The commitment of the parties was to the
children not each other..” CL 11(B) (CP 375). The absence of any
commitment ceremony, the absence of ever entering into a valid marriage,
and the lack of an intimate relationship since 1994, all support an absence
of'an equitable relationship. This was a domestic partnership.

Similarly, the purpose of the relationship was to provide stability
for the children. VRP 97. While Ms. Reynolds places significant weight
on the description to become “visible™ as a “couple.” Dr. Walsh in fact
said, “No, it offered me nothing other than to stop being invisible.” The
purpose of the relationship was to provide a stable environment for the
three children. See Resp. Brief at 42. The parties both intended to create a
family environment for the benefit of the children, to avoid disrupting
them, and after the birth of the first child, their entire relationship was for
that purpose.

Lastly, while Ms. Reynolds points to contributing their time and
energy to raising the family, it is undisputed that the parties never pooled
resources, but that Dr. Walsh paid for all expenses and provided Ms.
Reynolds with funds to spend or save at her discretion. The intent of both
parties and the manner in which they both organized their lives does not

support finding an equity relationship.



Even with an equity relationship, the presumption of community-
like property is rebuttable; failure to permit a party to rebut the
presumption creates a common law marriage.

In the large majority of cases where the court applies this doctrine
to divide the property one person acquires and award it to another, the
parties had already co-mingled assets, or jointly shared expenses. Sece
Lindsev, 101 Wn.2d 299; Gormley v. Robertson, 120 Wash. App. 31, 83
P.3d 1042 (2004); compare Soltero, 159 Wn.2d at 430-31.

Here, the court found multiple examples that illustrated that these
parties did not co-mingle their finances:

Another example of the parties’ intent to remain separate

financial entities is that when Petitioner paid a significant

portion of a debt Respondent had incurred on a Farm

Bureau credit card, that amount was repaid to Petitioner by

Respondent via a deduction from the amount Petitioner

paid to Respondent on a monthly basis. In fact,

Respondent testified that she repaid Petitioner in full as
agreed between the parties.

FF 45, CP 372. The property in this case was proven to be separate
property and any presumption otherwise is rebutted. The court should not

have awarded separate property to Ms. Reynolds.



D. The Federal Way House Was Correctly Determined To Be
Held As Tenants In Common, Distribution Should Have Been

Based On_Contribution. (Response to Cross-Appeal at 33-30;
Reply to 42-45).

Although the trial court properly held that the Federal Way house
was held as tenants in common, it erred in distributing a portion of the
property to Ms. Reynolds despite that all contributions were made solely
by Dr. Walsh. Ms. Reynolds urges that equity should control, and the trial
court properly concluded that the proceeds could be divided in any manner
it found equitable. Resp. Brief at 43.

The testimony at trial, and the documents signed by the parties,
showed that the Federal Way home was titled for inheritance purposes, not
to transfer income, or to change the character of any property.
Specifically, the deed states that its purpose is not to create community
property.  VRP 82, Ex 33. Ms. Reynolds never disputed this intention.
The parties had no reason to expect any other distribution of this property
based upon their previous purchase and sale of property in Fresno.

1. The Court Properly Held The Federal Wav Property
Was Owned As Tenants In Common.

Joint tenancy was terminated.  Any subsequent agreement
inconsistent with a joint tenancy, converts title to a tenancy in common.
Lyon v. Lvon, 100 Wn.2d 409, 411, 670 P.2d 272, 274 (1983): In Re

Estate of Phillips, 124 Wn.2d 80, 83, 874 P.2d 154, 156 (1994) (when



only one party contracts or agrees to convey the property, the right of
survivorship is terminated and the property is held as a tenancy in
common). The court looks to the intent of the parties to terminate a joint
tenancy. Estate of Phillips, 124 Wn.2d at 89. The trial court properly
recognized that the parties intended to own the property as tenants in
common when the property was purchased with Dr. Walsh’s separate
property, and only Dr. Walsh was ever liable on the mortgage. This is
consistent with the document that both parties signed at the request of the
escrow officer, stating that titling was for inheritance purposes only and
not to transfer income. VRP 82. Despite Ms. Reynolds’ objection'’, the
fact that Dr. Walsh was solely liable for the mortgage is indicative ot the
parties’ intent to own the property in proportion to contribution. See Resp.
Brief at 35. Dr. Walsh was the only party to ever pay any portion of the
mortgage, insurance, taxes, or expenses. Only Dr. Walsh (or her father)
contributed to the purchase price, construction costs or any other expense
related to the property. The parties did not intend to own the property as
joint tenants, and the trial court properly found the property was owned as

tenants in common.

" Ms. Reynolds asserts that her contribution was the “sweat equity” and that was
consistent with joint ownership, yet she admits that she hired gardeners and
housekeepers to maintain the property. See VRP 225, 245.
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2. The Court Erred By Failing To Distribute The Proceeds
Of The Sale Of The Federal Wayv House In Accordance
With The Parties’ Financial Contribution.

In a co-tenancy, the court should distribute the interests in an
amount bearing the same proportion as the cotenant’s investment.
Cummings v. Anderson, 94, Wn.2d 135, 145, 614 P.2d 1283 (1980). The
parties in Cummings purchased property as co-tenants with separate funds
before they were married. /d. at 136-37. After divorce, the former wife
obtained an equity interest in the property in a ratio equal to her
investment to the total investment of the parties. /d. at 145. The former
husband rebutted the presumption that the parties shared equal interests
because adequate tracing showed that he contributed more than the former
wife. /d. at 141. This rule “reflect[s] an understanding that a cotenant
should not be permitted to tlake inequitable advantage of another’s
investment.” Id. at 142. Similar to this case, the purchase of the property
in Cummings came from separate funds, and a subsequent marriage (or
domestic partnership) could not change the characterization of that

property. [d. at 139-40.
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Ms. Reynolds relies on Lindsey to say that Knowles and [redell are
overturned.'' Resp. at 214. However, the court must still be mindful of
the fact that only property which is community property is before the court
under Lindsev."> The Federal Way house was not community property.
“By their signatures below, Grantees evidence their intention to acquire all
interest granted them hereunder as joint tenants with right of survivorship,
and not as community property or as tenants in common.” EX. 32. The
Federal Way house was purchased with Dr. Walsh’s separate funds. The
trial court found that Dr. Walsh traced the proceeds of the Davis Court
home (separate property) to the down payment on the Federal Way house.
In turn, that down payment was traced back to property Dr. Walsh owned
before she met Ms. Reynolds. CL 21, CP 268; see VRP 186-190, 424.
When the parties signed the deed, they acknowledged specifically that it
was not community property. Ex 29. While Lindsey may have changed
the way the court considers the disbursement of what would otherwise be
community property, the Federal Way house was acquired, reconstructed

and paid for with separate property and held as tenants in common.

" West v. Knowles, 50 Wn.2d 311, 311 P.2d 689 (1957); Iredell v. Tredell, 49
Wn.2d 627, 305 P.2d 805 (1957).

" Similarly, Lindscy does nothing to overturn the holding in Cummings where
the property was acquired with separate property.



Ms. Reynolds asserts, “if the parties intended to own the property
in proportion to their purported ‘separate’ contributions, they would not
have titled their family home as ‘joint tenants with right of survivorship,
and not as community property or tenants in common.”” Resp. at 35.

Again, Ms. Reynolds never denied that she signed the document
requested by the escrow officer, which clarified the purpose of titling the
property for inheritance purposes, and not to transfer income to Ms.
Reynolds. This is also consistent with the parties’ treatment of the 20 acre
property in Fresno, California that they had co-owned as joint tenants.
The trial court found that property was purchased with separate funds after
the sale of Dr. Walsh’s medical practice. When the property sold for less
than the amount invested, the entire sales price was returned to Dr. Walsh
as her separate property. The parties had no reason to believe that
disposition of the funds from the sale of the Federal Way property (which
also sold for less than the amount invested) would be any different than
the prior property also titled as joint tenants. Dr. Walsh recouped just over
$400,000 on an investment of over $1.1 million. She lost over $700,000,
including the $185,000 given to her by her by her father for the
construction. Ms. Reynolds risked nothing and gained over $200,000. At

the time the parties titled the property, neither had reason to believe that



the term “joint tenants with right of survivorship”™ would be applicable for
a purpose other than inheritance.

Additionally, the court found many examples of an intention to
“remain separate financial entities.” See e.g. FF 45. The evidence on the
record directly contradicts the notion that the parties intended to share
ownership of the property with equal, rather than proportional shares.
VRP 82; Ex. 33. The abundance of the evidence on record shows that the
parties intended to keep separate assets and liabilities, and that there were
no joint monetary contributions to the house. Furthermore, the fact that
only Dr. Walsh was obligated on the mortgage when the property was
acquired, and again when 1t was refinanced further demonstrates that the
parties understood the asset to be separate. This separate obligation was
further affirmed by the fact that Dr. Walsh used her separate property and
income to acquire and reconstruct the home. The distribution should have
been proportional 1o the parties’™ financial contributions.

E. The Trial Court Erred By Awarding Attorney’s Fees. (Reply to
45-49)

1. The Trial Court Erred Bv Awarding Attorney’s Fees
When A Significant Portion Of The Trial Was
Attributed To The Equity Relationship.

Ms. Reynolds asserts that attorneys’ fees are available under RCW
26.60.140 despite the fact that the statute did not apply to domestic

partnerships when the parties registered. Resp. Briet 45-49. Yet, almost
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the entirety of Respondent’s brief is dedicated to the argument that Ms.
Reynolds should receive more of Dr. Walsh’s property because an
equitable relationship existed for many years before the parties registered
for a domestic partnership. No attorney’s fees provision applies to the
dissolution proceeding for non-marital relationships. Foster, 61 Wn. App.
at 887-88.

Even though the parties were dissolving their domestic partnership,
the vast majority of fees were dedicated to arguing whether an equity
relationship existed and the proper distribution of property there under."”
The primary issue at trial was whether or not the court could distribute
property under the equitable relationship doctrine. Dr. Walsh spent
significant time at trial to trace the assets, establish that the parties
maintained separate property, and show that the property was not before
the court because of its separate character. The majority of Ms. Reynolds’
testimony was in effort to establish an equitable relationship existed.
Furthermore, Ms. Reynolds’™ primary argument on appeal is that the trial
court erred by failing to recognize an equitable relationship for the entire

time the parties knew each other. Because such a preponderance of time

13

Dr. Walsh did not dispute the property distribution under the domestic
partnership from August 20, 2009 to March 14, 2010, despite a belief that the
wording on the declaration itself allows for the maintenance of separate property.
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and emphasis was dedicated to the issue of the property distribution under
the equity doctrine and whether an equitable relationship existed, the trial
court abused its discretion by awarding attorney’s fees under that doctrine,
for which an award of attornevs’ fees is not awardable.

If Ms. Reynolds® basis for entitlement to property is an equitable
relationship, the court should consider that attorney’s fees were not
available upon the dissolution of an equitable relationship. Connell, 127
Wn.2d at 349. Most of the property distribution was awarded on the basis
of the equitable relationship, and therefore, the trial court erred by
awarding the corresponding fees. At a minimum, the trial court should
have adjusted the award to reflect that a substantial portion of Ms.
Reynolds’ case was dedicated to the equitable relationship doctrine.

2. The Trial Court’s Award of Attornev’s Fees Is Not
Supported by Substantial Evidence.

The trial court abused its discretion because substantial evidence
does not support the award. Dr. Walsh’s objection to Ms. Reynolds’
inability to even estimate the fees incurred is to show a lack of credibility
in Ms. Reynolds’® request for fees, and to further support the contention
that the trial court abused its discretion by awarding the fees requested by

Ms. Reynolds.
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Furthermore, Ms. Reynolds argues that the trial court did not abuse
its discretion because Ms. Reynolds™ income is substantially less than Dr.
Walsh’s. Resp. Brief at 47-48. While Dr. Walsh does not dispute that she
has a higher annual salary, Ms. Reynolds has elected to pursue her
landscaping business. As discussed above, Ms. Reynolds has already
received in excess of $270,000 since entry of the decree of dissolution in
November 2012. Ms. Reynolds® need is not substantially supported by the
evidence. The trial court’s award of attorney’s fees should be reversed.

IV. CONCLUSION

The trial court erred in finding a committed intimate relationship
existed when the relationship lacked a core basis of a CIR, which is
intimacy. The trial court properly recognized that the parties had
maintained separate financial entities and characterized the parties’
property as separate property. However, the trial court erred by dividing
that separate property between January 1, 2005 and the date of the
domestic partnership registration, August 20, 2009. It did so by
erroneously applying the date of January I, 2005 from California (the date
California expanded its domestic partnership law), rather than the date of
the Washington domestic partnership registration.

Similarly, the finding that the Federal Way house was held as

tenants in common was proper; awarding Ms. Reynolds one-third of the
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proceeds of that sale was in error. The distribution of proceeds should
have been in proportion to each party’s financial contribution and risk.
Overall, the trial court should have recognized the intention of the parties
to structure their lives separately and to maintain individual financial
identities. Lastly, the trial court erred in awarding the Respondent 100%
of attorney’s fees deemed reasonable. Even if allowed by statute, those
fees need to be reasonable for the dissolution, not to include the fees
incurred to assert a theory under which attorney’s fees are not recoverable.

Appellant respectfully requests this Court to hold the trial court
erred by treating separate property acquired before the date of registration
of the Washington domestic partnership as community property despite its

separate character, and distributing that property accordingly.
DATED this day of October, 2013.

SMITH ALLING, P.S.

83:%24/’&7%' [:( ’

Batbara A. Henderson, WSBA #16175
Morgan K. Edrington, WSBA #46388
Attorneys for Appellant/Cross-Respondent

- 48 -



CERTIFICATE OF SERVICE

[ hereby certify that I have this _2_6_ day of October, 2013, served a
true and correct copy of the foregoing document, via the methods noted
below, properly addressed as follows:

Counsel for Respondent:

Catherine Wright Smith ____ Hand Delivery

Valerie A. Villacin U.S. Mail

Smith Goodfriend PS ~ X ABC Legal Messengers
1619 8th Avenue North Facsimile

Seattle, WA 98109-3007 _X— Email

cate(@washingtonappeals.com
valerie@washingtonappeals.com

Counsel for Respondent:

Ms. Jan M. Dyer ___ Hand Delivery
Attorney at Law ____U.S. Mail

503 12th Ave. E. X ABC Legal Messengers
Seattle, WA 98102-5103 Facsin]i'le n 2
jan@jandyerlaw.com © Email lfz =

Washington State Court of Appeals X
Division Two

950 Broadway, Suite 300
Tacoma, WA 98402-4454
coa2filings@courts.wa.gov

S

I declare under penalty of perjury under the laws of the State of
Washington that the I declare under penalty of perjury under the laws of
the State of Washington that the foregoing is true and correct.

DATED this 96 day of October, 2013, at Tacoma, Washington.

Welehads_

Lisa Sc\l}}(ader, Legal Assistant

-49 -



APPENDIX A



CHAPTER 12
THE NON-MARITAL COUPLE

Nancy Hawkins

Summary
§12.1 Introduction
§12.2 Dissolution of Meretricious Relationshi}ﬁs
§12.3 Children of Non-Marital Cohabitants

§12.4 Property Rights
(1) Former Law
(2) Current Law

§12.5 What is a Family?

Nancy Hawkins received her undergraduate degree {rom the University of
Washington and her law degree from the University of ‘Puget Sound (row
Seattle University) Law School. She is a sole practitioner who concentrates
her practice in the areas of family law and personal injury. Sheis the former
chair of the King County Bar Association Family Law Section and an active
member of the Northwest Women’s Law Center. A significant portion of her
family law practice is the representation of unmarried persons, both
homosexual and heterosexual, involved in long-term relationships.

Note: A small portion of this chapter is taken from the first edition of this
deskbook and was authored by Melanie J. Rowland. Melanie J. Rowland
received her undergraduate degree from Stanford University and her law
degree magna cum laude from the University of Pennsylvania Law School.
She is no longer involved in family law. She is now an attorney with the
Office of General Counsel for the National Oceanic and Atmospheric
Administration (NOAA) where her focusis on the conservation of endangered
salmon. Prior to her present position, Ms. Rowland was a visiting scholar
at the University of Washington. She is the co-author of The Evolution of
National Wildlife Law, the leading treatise on wildlife law in the country.
She is a former member of the faculties of the University of Washington and
the University of Puget Sound (now Seattle University) law schools, where
she taught Community Property.
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§12.2/ The Non-Maritai Couple
§12.1 INTRODUCTION

This chapter provides an overview of the law applicable to non-
marital couples (unmarried cohabitants). Topics covered in detail are
dissolutions of meretricious relationships, children of non-marital
couples, property rights, and definitions of family. Because there is
little or no Washington case law in some of these areas, significant
decisions from other jurisdictions are discussed to advise the reader of
trends in the law outside of Washington. Related topics discussed at
length in other chapters of this deskbook are pre-nuptial contracts
(chapter 9) and paternity (chapter 58).

This chapter applies to heterosexual and homosexual couples.
Where statute or case law does not expressly apply to both such types
of couples, this will be indicated.

This area of law is evolving at this time. As will be more fully
developed below, the three divisions of the Court of Appeals differ in
their treatment of meretricious relationships. At the time of this
printing, the Washington Supreme Court was reviewing two significant
cases involving meretricious relationships, one from Division I and
one from Division II. Chesterfield v. Nash, 96 Wn. App. 103, 978 P.2d
551, review granted, 138 Wn.2d 1016, 989 P.2d 1140 (1999); Pennington
v. Pennington, 93 Wn. App. 913, 971 P.2d 98, review granted, 138
Wn.2d 1016, 989 P.2d 1141 (1999). In addition, a significant decision
regarding the property rights of unmarried homosexual partners has
recently been handed down by Division II (although a party is seeking
review of that decision). Vasquez v. Hawthorne, 99 Wn. App. 363, 994
P.2d 240 (2000). Without question, the law regarding unmarried
couples, heterosexual and homosexual, may change over the next few
years.

§12.2 DISSOLUTION OF MERETRICIOUS
RELATIONSHIPS

Courts in Washington have extended to unmarried cohabitants
ending their relationships some of the rights and privileges accorded
spousesunder statutory and common law. In particular, the Washington
Supreme Court has in recent years applied to non-marital couples
principles that are very similar to those used in dissolution actions.
Not all protections available to couples in dissolution actions, however,
are available to non-marital couples. The reluctance of courts to
extend further protection to unmarried cohabitants is based, in part,
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The Non-Marital Couple / §12.2

upon a policy consideration: the State’s perceived interestin promoting
marriage.

In declining to extend maintenance and attorney fee statutes to
unmarried couples, courts have justified such denial by stating that
these provisions are statutory creations and that Chapter 26.09 RCW
applies to unmarried couples only by analogy and not directly. Foster
v. Thilges, 61 Wn. App. 880, 887-88, 812 P.2d 523 (1991). See also
Western Community Bank v. Helmer, 48 Wn. App. 694, 740 P.2d 359
(1987).

Although the policy of denying certain rights to unmarried
cohabitants in part to encourage marriage cannot logically apply to
homosexual cohabitants, because marriage is not a legal option for
s@couples T The United States, no court has yet made that
distinction. In fact, there is only one reported case in Washington
addressing property disputes between a homosexual couple. In that
case, Division II held that because the homosexual partners could not
marry, their relationship could not be considered “quasi-marital” and
therefore the rights given to unmarried heterosexual couples in
meretricious relationships did not apply to them. Prior to this case,
throughout the state, the line of meretricious relationship cases from
In re Marriage of Lindsay, 101 Wn.2d 299, 678 P.2d 328 (1984), to
Connell v. Francisco, 127 Wn.2d 339, 898 P.2d 831 (1995), was
frequently applied to homosexual couples at the trial level and in
settlement agreements. As will be more fully described below, review
of Vasquez v. Hawthorne, if granted, may lead to a definitive Supreme
Court ruling on the law to be applied to property disputes between
homosexual partners.
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§12.2 / The Non-Marital Couple

Note: The Washington Supreme Court expressed its opinion
about the term “meretricious” as follows:

Appellant herself referred to her non-marital
relationship as ‘meretricious.” Although the word
conveys a clear and specific legal meaning, it is
nevertheless an offensive, demeaning and sexist word.
‘Meretricious’ comes from the Latin word ‘meretrix,’
meaning ‘prostitute.’ There seems tobe nomore adequate
word or phrase which so clearly conveys the precise
legal meaning intended since a ‘common-law marriage’
may not be established in this state. Perhaps we may
eventually find an appropriate substitute. The
reasonably synonymous words ‘unmarried cohabitating
relationship,” ‘pseudo marriage’ or ‘spurious marriage’
may be less offensive, but are still demeaning. None of
these seems to adequately convey the precise meaning
of ‘meretricious relationship.” Until a better expression
emerges, we will continue to use it. See In re Eggers, 30
Wn. App. 867, 871 n.2, 638 P.2d 1267 (1982). A new
expression, ‘domestic partners,’ has entered the
linguistic arena to refer to persons living together
without a formalized marriage. This does not seem to be
as legally precise as ‘meretricious relationship’ either.
See San Francisco City ordinance 176-89, enacted June
5, 1989.

Peffley-Warnerv. Bowen, 113 Wn.2d 243,246 n.5, 778 P.2d
1022 (1989).

Division I recently expressed its displeasure with the
continued use of the term “meretricious” by describing it
as archaic and using instead the phrase “stable, quasi-
marital relationship” in which the parties cohabited. In re
Lindemann, 92 Wn. App. 64, 68, 960 P.2d 966 (1998),
review denied, 137 Wn.2d 1016 (1999).

Unmarried cohabitants, by definition, lack the “bright line”
determination that the date of marriage provides to determine at what
point their personal relationship has also become a legal relationship.
By case law, as will be more fully described in §12.4(2), a variety of
factors are now examined to determine whether a legal relationship
has been formed by a cohabitating couple. If so, rights and obligations
may follow which affect each party upon the dissolution of these
relationships.

Married couples who seek to end their legal relationship file to
dissolve their marriage under Chapter 26.09 RCW. Unmarried couples
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who wish to end their cohabitation may require court assistance on a
variety of subjects including division of property, division of debts, and
provisions for children. Such actions may be considered civil or
domestic depending upon the county in which they reside. The process
for initiating such legal proceedings differs from court to court and is
often determined more by custom and practice than by reference to
specificlocal rules. Similarly, final orders arising from such proceedings
may take a variety of forms. Possible forms of initial pleadings can be
found on the diskette accompanying this deskbook and in WASHINGTON
FaMILY LAwW DESKBOOK SELECTED FOrMS (Wash. St. Bar Assoc. 2000).
One petition follows a standard post-Creasman approach and utilizes
the variety of legal theories available by caselaw to unmarried couples.
(See §12.4(1) for a discussion of Creasman v. Boyle, 31 Wn.2d 345, 196
P.2d 835 (1948).) The other petition follows the pattern dissolution
petition.

§12.3 CHILDREN OF NON-MARITAL COHABITANTS

Relationships between unmarried cohabitants, heterosexual and
homosexual, frequently involve children. The issuesinvolving children
born to unmarried heterosexual cohabitants are described in detail in
chapter 58, Paternity.

A number of issues have arisen in the United States from the
dissolution of meretricious relationships that include children of
homosexual cohabitants. In Washington, many such children are
initially born to or adopted by one cohabitant and subsequently
adopted by the other cohabitant. These “step-parent” adoptions are
not available at this time in all states. See In re Adoption of T.K.J., 931
P.2d 488 (Colo. 1996). In the event that a parent/child relationship has
been legally determined through an adoption, in Washington or
elsewhere, both cohabitants have legal rights and obligations to the
child without regard to the sexual orientation of the parents. These
rights, upon the dissolution of the meretricious relationshipand inthe
absence of any other proceeding, may be determined under RCW
26.09.010(3). Parenting plans adopted in such actions arebased on the
same statutes and criteria that apply to children of married persons
who dissolve their marriage.

Issues may also arise regarding the relationships between one
partner in a meretricious relationship and the children of the other
cohabitant where no stepparent adoption took place. Whether rights
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and obligations to such children may arise, particularly for homosexual
cohabitants, has been the subject of ground-breaking litigation
throughout the country.

New Mexico allows third persons to assert rights to a continuing
relationship with a child of a biological parent. Barnae v. Barnae, 943
P.2d 1036 (N.M. 1997); A.C. v. C.B., 829 P.2d 660 (N.M. App. 1992).
Similarly, Pennsylvania recognizes that a mermber of anon-traditional
family may establish that he or she stood in loco parentis. J.A.L. v.
E.P.H. 682 A.2d 1314 (Penn. 1996); see also Inre T.L,1996 WL 393521
(Mo. App. 1996). Massachusetts allowed visitation when a lesbian
parent established that she was a child’s de facto parent. E.N.O. v.
L.M.M., 1999 Fam. L. Rep. (BNA) (Mass., No. 07878, 6/29/99).

In In re Custody of H.S.H.-K., 533 N.W.2d 419 (Wis.), cert. denied
sub nom. Holtzman v. Knott, 516 U.S. 975 (1995), the Wisconsin court
held that a woman’s petition for visitation with the child born to her
lesbian partner during their 10-year relationship could go forward to
trial and that if she proved, in part, a parent-like relationship, she
might be awarded visitation. The court cited with approval A.C. v.
C.B., 829 P.2d 660 (N.M. App. 1992); Karin T. v. Michael T., 484

- N.Y.S.24 780 (N.Y. Fam. Ct. 1985); and In re Marriage of Gayden, 280

Cal. Rptr. 862 (Cal. App. 1991). Although Minnesota appears to allow
such an action, the burden is so high that it may be impossible for any
partner to meet it. Kulla v. McNulty, 472 N.W.2d 175 (Minn. App.
1991).

Not all states have extended “parental” rights to non-biological
partners of homosexual cohabitants. For example, in West v.
Sacramento, 66 Cal. Rptr. 2d 160 (Cal. App. 1997), the court held that
there was no subject matter jurisdiction under the Uniform Parentage
Act to establish paternityin the non-biological partner. An earlier case
in the First District of California did leave the door open to such
“parents” under the doctrines of “in loco parentis” and “parenthood by
equitable estoppel,” Nancy S. v. Michelle G., 279 Cal. Rptr. 212 (Cal.
App. 1991), but subsequently, a First D1str1ct court stated that the
issue was more appropriately addressed by the legislature. In re
Guardianship of Z.C.W.,25 Fam. L. Rep. (BNA) 1303 (Cal. App. 1999).
See also Titchenal v. Dexter, 693 A.2d 682 (Vt. 1997) (holding that legal
parents retain the right to determine contact, if any, with third parties
including former partners who had parent-like relationships with the
child); Van v. Zahorik, 575 N.W.2d 566 (Mich. App. 1997), aff'd, 597
N.W.2d 15 (Mich. 1999) (limiting equitable parenthood status, to
convey parental status to a husband not the biological father of child,
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tosituationsin which a child was born or conceived during a marriage);
Music v. Rachford, 654 So.2d 1234 (Fla. App. 1995); Alison D. v.
Virginia M., 572 N.E.2d 27 (N.Y. App. 1991); A.B.v. HL., 26 Fam. L.
Rep. (BNA) 1109 (I11. App. 1999).

In Washington, there is no reported case in which a homosexual
former partner sought “parental” rights from a biological parent. Such
cases have been brought at the trial level under various theories with
varying success. Until very recently, there was a remedy for other
third parties (such as grandparents) seeking “visitation” with children
with whom they had established relationships. RCW 26.10.160(3)
allowed for such third persons to petition for visitation if it is “in the
best interest of the child.” The Washington Supreme Court has,
however, recently limited those visitation rights by striking down
RCW 26.10.160(3) as an unconstitutionally broad interference with
the rights of parents to control their children without additional
statutory safeguards limiting such actions, and the United States
Supreme Court affirmed that decision. In re Smith, 137 Wn.2d 1, 969
P.2d 21 (1998), affd sub nom. Troxel v. Granville, No. 99-138, 2000 WL
712807 (U.S. Sup. Ct. June 5, 2000).

Practice When representing homosexuals in property divisioti or

Tip: parenting disputes, research the latest caselaw throughout
the country. One of the best sources of information is the
Bureau of National Affairs’ FAMILY LAW REPORTER.

Practice Biasagainsthomosexualsand,toalesser extent, unmarried

Tip: heterosexuals, is a factor that must be taken into account
whenever pursuing a legal remedy involving such
individuals. The personal beliefs of judges and
commissioners in each county on such subjects may differ
widely and affect the success of particular arguments.
Attorneys should consult with other attorneys in a local
community to assess the likelihood of success of particular
arguments in front of particular judges or commissioners
or in particular counties.
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§124 PROPERTY RIGHTS

Propertyissues arise out of many unmarried cohabitations. The law
has changed significantly over time in Washington.

(1) Former law

For many years, in dividing property of unmarried cohabitants,
Washington courts distinguished between “meretricious” and
“innocent” relationships. A meretricious relationship was one in which
domestic partners cohabited with knowledge that they were not
legally married. In the “innocent” relationship, at least one partner
believed there was a valid marriage. Courts made an equitable
division of the property of parties to an “innocent” relationship, see,
e.g., Poole v. Schrichte, 39 Wn.2d 558, 236 P.2d 1044 (1951), but
awarded to the party holding legal title property accumulated by
parties to a meretricious relationship. See Creasman v. Boyle, 31
Wn.2d 345, 196 P.2d 835 (1948). In Creasman, the court declared:

[IIn the absence of any evidence to the contrary, it should be presumed
as a matter of law that the parties intended to dispose of the property
exactly as they did dispose of it.

Id. at 356.

This language became known as the “Creasman presumption.” Its
application often resulted in unjust divisions of property, in which one
party’s (usually the woman’s)nonmonetary contributions to the couple’s
economic well-being were disregarded. Courts openly criticized the
Creasman presumption and used a variety of theories to avoid the
inequities resulting from its application. Among the theories used
were express or implied contract, implied partnership orjoint venture,
constructive or resulting trust, co-tenancy, and tracing the source of
funds. As use of these theoriesincreased, the line between meretricious
and “innocent” relationships began to blur.

(2) Current law

It was notuntil 1984 that the Washington Supreme Court expressly
overruled Creasman. The move to do so began when the Washington
Court of Appeals held that the provisions of RCW 26.09.080, which
govern the division of property upon dissolution of marriage, should
govern disposition of property acquired by a man and woman who have
lived in a relationship “tantamount to a marital family.” Warden v.
Warden, 36 Wn. App. 693, 698, 676 P.2d 1037, review denied, 101

Wn.2d 1016 (1984). The appellate court in Warden could have upheld
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the trial court’s equal division of the family home on the basis of title
alone, because title was in both names, but instead it faced the issue
squarely and applied the “just and equitable” standard of RCW
26.09.080.

WARDEN V. WARDEN, 36 Wn. App. 693, 676 P.2d 1037 (1984). The
Wardens had lived together over 10 years and had two children. They
never married, but they held themselves out as a marital family.
When the relationship broke down, the woman sought child support
and a declaration of property rights. The Superior Court awarded
each party a one-half interest in their accumulated real property as
tenants in common.

Practice Washington recognizes that unmarried cohabitants have
Tip: the same right to dispose of their property by contract as
%‘?_a'r%r_mjgcw&ee Humphries v. Riveland, 67
0.2d 376, 407 P.2d 967 (1965); Dahlgren v. Blomeen, 49
Wn.2d 47, 298 P.2d 479 (1956). No case law in this state
exists regarding such contracts between homosexual
couples. Barriers to enforcement in other states have
generally focused on the existence of criminal statutes
against sodomy and the public policy against condoning
such relationships. Washington has repealed prohibitions
against sodomy; arguably no such public policy therefore
exists in this state. Other states have upheld such
agreements between homosexual couples. See Silver v.
Starrett, 24 Fam. L. Rep. (BNA) 1340 (N.Y. Sup. Ct. 1998);
Posik v. Layton, 23 Fam. L. Rep. (BNA) 1296 (5th Dist. Ct.
App. 1997).

You should continue to advise unmarried couples,
particularly homosexual couples, to enter into written
contracts regarding ownership and division of property to
avoid costly litigation and unpredictable results.

In addition, homosexual couples often do not wish to be
publicly identified, because of ongoing discrimination
against homosexuals and, therefore, prefer to resolve
their disputes outside of a public court setting and without
reliance upon a system that often excludes and/or
discriminates against them. Although contracts may still
require court interpretation or enforcement, properly
drafted agreements will reduce the likelihood of litigation.
They also may provide for private dispute resolution such
as pre-approved arbitration. Two examples of such
agreements can be found on the diskette accompanying
this deskbook and in WASHINGTON FAMILY LAW DESKBOOK
SELECTED Forms (Wash. St. Bar Assoc. 2000).
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4 IN RE MARRIAGE OF LINDSEY, 101 Wn.2d 299, 678 P.2d 328 (1984). The
Lindseys began living together in 1974 and were married in 1976.
Before marriage, they built a barn/shop on the husband’s separate
land. The wife did a substantial amount of construction work on the
structure and almost all the painting. The barn/shop burned down in
1981. Insurance proceeds were $85,000. Held: The barn/shop was the
husband’s separate property, but the wife had a pre-marriage interest
initbecause of her contribution oflabor. The court expressly overruled
Creasman and remanded for a determination of the wife’s interest in
the insurance proceeds.

In In re Marriage of Lindsey, 101 Wn.2d 299, 678 P.2d 328 (1984),
the court held that courts must “examine the [meretricious]relationship
and the property accumulations and make a just and equitable
disposition of the property.” Id. at 304, quoting Latham v. Hennessey,
87 Wn.2d 550, 554 P.2d 1057 (1976). The court declined to limit the
rule to cases involving “stable and significant” relationships, as
suggested in Latham v. Hennessey. Instead, the trial court must
examine each case on its facts to determine whether a meretricious
relationship exists. The court then should evaluate each party’s
interest in the property accumulated during the relationship and
make a just and equitable distribution. The Supreme Court did not
indicate what factors should be considered in making the distribution;
it required only that the division be “just and equitable.” Consequently,
the trial court will be accorded wide discretion.

It appears that the standard for division of property in either an
“innocent” or a meretricious relationship now differs very little from
that for division of community property upon dissolution.

Lindsey is both broader and narrower than Warden. Although the
Lindsey court did not limit equitable division of property to long-term,
stable relationships, neither did it go so far as to hold expressly that
the community property statute governs. However, in practical terms
the differences in the cases probably are not significant for purposes
of property division. Itis likely that courts will require something more
than a casual relationship before they will make an equitable division
of property, and the factors listed in RCW 26.09.080 probably will be
important in determining an equitable division.

The Warden court emphasized that the trial court should consider
nonmonetary, as well as monetary, contributions of each party to the
couple’s property acquisitions. The court stated: “If we resolve this
problem in terms of dollars only, we disregard the contributions made
by [one partner’slhomemaking and child rearing.” 36 Wn. App. at 696.
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The Lindsey rule has been applied to very short-term relationships.
For example, in In re Marriage of DeHollander, 53 Wn. App. 695, 770
P.2d 638 (1989), a couple began dating in August of 1984, began living
together in November of 1984, became engaged in December of 1984,
married in March of 1985, and separated in September of 1986. The
court held that property purchased in January of 1985 with husband’s
$2,500 down payment in the husband’s name, but picked out together,
should be treated as community property based upon “the parties’
intent, the nature of their relationship at the time they acquired the
property, and their joint efforts with respect to it.” Id. at 699. Lindsey
has also been applied to the contributions to separate property made
during pre-marital cohabitation. In re Marriage of Pearson-Maines, 70
Wn. App. 860, 855 P.2d 1210 (1993).

The Washington Supreme Court limited the scope of Lindsey in
Connell v. Francisco, 127 Wn.2d 339, 898 P.2d 831 (1995). Although

thg court confirmed the rule that courts must examine the (meretricious)
relationship and the property accumulations and make a just and
equitable disposition of the property, it held that it was error to apply
all of the principles contained in RCW 26.09.080 to meretricious
relationships, stating that a meretricious relationship is not the same
as a marriage.

While portions of RCW 26.09.080 may apply by analogy to meretricious
relationship, not all provisions of the statute should be applied. The
parties to such a relationship have chosen not to get married and,
therefore, the property owned by each party prior to the relationship
should not be before the court for distribution at the end of the
relationship.... We conclude a trial court may not distribute property
acquired by each party prior to the relationship at the termination of
a meretricious relationship. Until the Legislature, as a matter of
public policy, concludes meretricious relationships are the legal
equivalent to marriages, we limit the distribution of property following
a meretricious relationship to property that would have been
characterized as community property had the parties been married.

Connell, 127 Wn.2d at 349-50.

After Connell,thelawsinvolving the distribution of marital property
donot directly apply tothe division of property following a meretricious
relationship. Nevertheless, Washington courts may look toward those
laws as guidance. Therefore portions of RCW 26.09.080 may apply by
analogy to meretricious relationships.
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' CONNELL V. FRANCISCO, 127 Wn.2d 339, 898 P.2d 831 (1995). A dancer
began cohabiting with a business owner in Las Vegas in 1984. At the
time, he was worth approximately 1.3 million dollars. They moved to
Washington in 1986 and operated an inn together until 1990 when
they separated. At separation, he was worth over 2.7 million. The
court held that property that would be separate had they been
married was not before the court for division and that only property
that would have been community had they been married could be
equitably divided.

Once a trial court determines the existence of a meretricious
relationship, the trial court must (1) evaluate the interest each party
has in the property acquired during the relationship and (2) make a
just and equitable distribution of the property. Lindsey, 101 Wn.2d at
307. COMMUNITY PROPERTY DESKBOOK §2.64 (Wash. St. Bar Assoc. 2nd
ed. 1989 and Cum. Supp. 1999). The critical focus is on property that
would have been characterized as community property had the parties
been married. This property is properly before a trial court and is
subject to a just and equitable distribution. Connell, 127 Wn.2d at 349.
Acohabitant’s separate propertyis not before the court for distribution.
Id.

To determine which property is before the court for divisionﬁch
.2m of property must be properly characterized. Property acquired
during a meretricious relationship should be characterized in a similar
manner as income and property acquired during marriage. Therefore,
all property acquired during a meretricious relationship is presumed
to be owned by both parties. This presumption may be rebutted.
Connell, 127 Wn.2d at 352. As property owned by each party prior to
the relationship is not before the court for distribution, property
acquired during the relationship by gift, bequest, devise or descent
with the rents, issues and profits thereof, is likewise not before the
court for division.

The Lindsey and Warden decisions were a welcome change from the
inequitable results often reached under the Creasman presumption
and the contrivances used to avoid the presumption. However, the
trial court’s discretion carries with it the hazards of unpredictability.
This lack of uniformity has also been reflected in the decisions of the
three divisions of the Court of Appeals. Division II1, in a controversial
decision, determined that a just and equitable division of “community”
property could be rationally determined by a pro rata division of
property based ontheincome each partnerhad during their meretricious
relationship. In Sutton v. Widner, 85 Wn. App. 487, 933 P.2d 1069,
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! review denied, 133 Wn.2d 1006 (1997), 36 percent of property acquired
during the relationship was awarded to the woman because she earned
36 percent of the partners’ total income. This decision appears to
strongly erode the protection that Lindsey intended for cohabitants, at
least for Division III cohabitants. In a subsequent case, Division III
furtherdiscouraged claims under Lindsey by finding the action frivolous
and approving an award of $20,000 in terms against a party who
sought to establish a meretricious relationship after a two year on-
and-off-again relationship. In re Cooke, 93 Wn. App. 526, 969 P.2d 127
(1999).

By contrast, Division I has repeatedly confirmed that the division of
property in meretricious relationships is to be determined after
application (by analogy) of RCW 26.09.080 and has done so without the
reservations of Divisions II and II1. Chesterfield v. Nash, 96 Wn. App.
103, 978 P.2d 551, review granted, 138 Wn.2d 1016, 989 P.2d 1140
(1999); Foster v. Thilges, 61 Wn. App. 880,812 P.2d 523 (1991); Connell
v. Francisco, 74 Wn. App. 306,313, 872 P.2d 1150 (1994), rev’d in part,
127 Wn.2d 339, 898 P.2d 831 (1995). In fact, in the appellate court
decisionin Connell, Division I of the Court of Appealsheld that, as with
married couples, all property owned by either or both unmarried
parties is before the court for an equitable division of property,
including property that would have been characterized as separate
had the parties been married.

More recently, Division I again adhered to the protections provided
in Lindsay for the more financially vulnerable cohabitant and limited
the protections for separate property identified in Connell. See In re
Lindemann, 92 Wn. App. 64, 960 P.2d 966 (1998); Koher v. Morgan, 93
Wn. App. 398, 968 P.2d 920 (1998), review denied, 137 Wn.2d 1035
(1999) (comingling separate property assets with community wages
resultsin all being community); Chesterfield v. Nash, 96 Wn. App. 103,
978 P.2d 551, review granted, 138 Wn.2d 1016, 989 P.2d 1140 (1999)
(dividing all assets acquired during the relationship included goodwill
developed by the man through a dental practice). In Lindemann, a
man and woman married in 1978 and divorced in 1982, then began
living together again in 1985. For 10 years they raised children
together and commingled their assets and income. The man worked at
an auto body business begun in 1982 before they resumed cohabiting.
When the business was begun, it had few assets and was worth less
than $10,000. Ten years later when the relationship ended, the
business was worth $218,725. The court determined that the value
was due to the man’s labor during the meretricious relationship,
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. characterized it therefore as community, and awarded one-half to the
woman. In re Lindemann, 92 Wn. App. 64, 960 P.2d 966 (1998).

CHESTERFIELD V. NASH, 96 Wn. App. 103,978 P.2d 551, review granted,
138 Wn.2d 1016, 989 P.2d 1140 (1999). James Nash and Diana
Chesterfield cohabited for four years in Chesterfield’s home, sharing
resources including payments on Chesterfield’s home. Chesterfield
worked outside the home and Nash owned a dental practice. During
the relationship the dental practice increased in value due to the
efforts of Nash and Chesterfield. Division I approved the trial court’s
division of the value of the dental practice including the goodwill it
had developed.

PENNINGTON V. PENNINGTON, 93 Wn. App. 913, 971 P.2d 98, review
granted, 138 Wn.2d 1016 (1999). Evelyn Van Pevenage began a
relationship in 1983 with Clark Pennington and began cohabiting
with him for most of the period between 1985 until 1995. She was
known during this time as Sammi Pennington and the couple were
listed in the telephone book as a couple and were known by friends and
health care providers as a couple. From 1983 until 1990 Pennington
was married to another woman and subsequently he refused to marry
Pevanage (although he gave her a ring in 1986 and, according to her,
proposed and promised to marry her). Division 1I reversed the trial
court’s finding that a meretricious relationship existed based in large
part upon Pennington’s unavailability for marriage and refusal
thereafter to marry his cohabitant.

VASQUEZ V. HAWTHORNE, 99 Wn. App.363,994 P.2d 240 (2000). Robert
Schwerzler and Frank Vasquez lived together from 1967 until 1995
when Schwerzler died without a will. Vasquez sought an equitable
distribution of property as the homosexual cohabitant. The trial court
granted such relief and awarded substantially all of the estate to
Vasquez. On appeal Division II overturned the trial court and ruled
that persons who could not marry legally could not forma meretricious
relationship.

Division I continues to protect the interests of the vulnerable
cohabitant; Divisions II and I have instead often protected the
interests of the partner in whose name disputed property was held. As
described above, Division IIT has approved a division of property that
could negate the protections of Lindsey. Taking a different approach,
Division II has avoided applying Lindsey by approving trial court
determinations that the parties involved did not meet the criteria for
a meretricious relationship. In the first case, despite a six-year
cohabitation that included socialization as a couple, an exchange of a
ring, designation as a beneficiary on medical and life insurance and
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" shared living expenses, the trial court found that no meretricious
relationship had been created based on one party establishing that he
was married during most of the period of cohabitation, that he refused
to marry his partner after his dissolution, and that the partner also
was involved with another during a portion of the cohabitation.
Pennington v. Pennington, 93 Wn. App. 913, 971 P.2d 98, review
granted, 138 Wn.2d 1016 (1999).

One year after Pennington, Division I also refused to apply Lindsey
to homosexual couples. Based on the fact that homosexual couples
cannot legally marry, Division II determined that such couples cannot
form a quasi-marital or meretricious relationship. As a result the more
financially vulnerable partner of 28 years was denied any ownership
interest in his deceased partner’s estate. Vasquez v. Hawthorne, 99
Wn. App. 363, 994 P.2d 240 (2000). Note that Divisions I and III need
not reach the same conclusions if and when a case involving homosexual
cohabitants reaches those divisions. Litigants in Division II are
cautioned to note that the panel in Vasquez, although eliminating
Lindsey divisions of property for homosexual partners, specifically left
open other theories of recovery such as constructive trust and implied
partnership.

Practice When real property is exchanged between unmarried

Tip: partners, excise tax is due on the transfer (1.78 percent,
depending on the location of the property). The WAC
exception for dissolution of marriage does not apply. The
tax is due on the amount of consideration changing hands
plus the portion of the mortgage being assumed by the
other partner. Such transfers may occur at the beginning
of a relationship (one partner putting a home into both
names) and may be a gift (with potential gift tax
consequences) if no consideration changes hands. If any
consideration is given, such as a promise to pay a portion
of the mortgage, it is a sale and not a gift and excise taxis
due. Such transfers certainly may occur at the conclusion
ofa relationship. Absent an agreement to the contrary, the
tax is due from the seller of the property.

12-15



§12.5 / The Non-Marital Couple
| $12.5 WHAT IS A FAMILY?

The definition of “family” arises in a variety of contexts. The
definition has been evolving in Washington asit has across the country
as the number of non-marital couples increases.

In 1987, Division I of the Court of Appeals held that a driver of his
unmarried cohabitant’s rental car wasnot a member of her immediate
family. Continental Casualty Co. v. Weaver, 48 Wn. App. 607,739 P.2d
1192 (1987).

CONTINENTAL CASUALTY CO. v. WEAVER, 48 Wn. App. 607, 739 P.2d
1192 (1987). The partner, Carol Christianson, had rented a car from
Avis, Inc. The rental contract specified that one category of permissive
drivers was “someone in my immediate family who permanently lives
with me.” The contract went on to provide that “anyone permitted by
this agreement to drive the car will be protected against liability for
causing bodily injury, death or property damage....” Christianson’s
partner, Welton Weaver, drove the rental car, during which time he
caused an accident, killing Roger Dahlman.

Weaver and Christiansonhad a four-year relationship, held themselves
out to others as a married couple, shared all expenses associated with
the joint maintenance of their home, maintained a joint bank account,
and were primarily supported by Weaver, as Christianson worked
only part-time. Id. at 610. In deciding that the common meaning ofthe
term “immediate family” did not include two unrelated persons
cohabitating in a non-marital relationship, Judge Ringold noted that
no case had been cited holding otherwise.

The case Judge Ringold could not find was decided two years later.
In a landmark decision, Braschi v. Stahl Assoc., 543 N.E.2d 49 (N.Y.
Ct. App. 1989), the New York Court of Appeals held that the gay
partner of a deceased tenant was a family member for purposes ofa
New York City eviction regulation. “{Iin the context of eviction, a more
realistic...view of a family includes two adult lifetime partners whose
relationship is long-term and characterized by an emotional and
financial commitment and interdependence.” Braschi, 543 N.E.2d at
53-54. In making its decision, the court examined the parties’
relationship with each partner’s family, their respective inclusions in
family functions, and their sharing of household debts, bank accounts,
credit cards, and safe deposit boxes. After such review, the landlord
was not allowed to evict the partner.
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Inasubsequent decisionina different context, Minnesota recognized
a “family of affinity” between Sharon Kowalski and her partner Karen
Thompson and determined that Ms. Thompson should be Ms. Kowalski’s
guardian following her serious brain injuriesinan automobile collision.
In re Guardianship of Kowalski, 478 N.W.2d 790 (Minn. App. 1991),
review denied (1992).

The term “family” was again reviewed by the Washington Supreme
Court when considering a group home operated for profit for disabled
adults under a restrictive covenant limiting property use to single-
family residential use. The court stated that when interpreting the
word family “the contextin which the word is used and the fact specific
circumstances” must be considered rather the using “a single, all-
purpose definition.” Mains Farm Homeowners v. Worthington, 121
Wn.2d 810, 817, 854 P.2d 1072 (1993):

On the one hand, in today’s society most people, if put to this inquiry,
probably would conclude that for this purpose, ‘family’ means
something more than only persons related by blood, marriage or
adoption. On the other hand, in this context, it 1s likely most people
would reject the notion that ‘family’ includes any group of people who
happen to share a common roof and table. Some reflection leads us to
attribute certain characteristics to a concept of ‘family,” even in the
extended sense. These include: (1) a sharing of responsibilities among »
the members, a mutual caring whether physical or emotional, (2)
some commonality whether it be friendship, shared employment,
mutual social or political interest, (3) some degree of existing or
contemplated permanency to the relationship,and(4)a recognition of
some common purpose, persons brought together by reasons other
than a referral by a state agency.

Id. at 817-18.

Although the Supreme Court did not hold that the group home could
be considered a family, it is clear that the court considers family to go
beyond the traditional nuclear family. How far this definition will
expand will be determined in future cases.
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CHAPTER 12
THE NON-MARITAL COUPLE

Nancy Hawkins

ALERT

In February 2012, Governor Gregoire signed ESSB
6239, which permits same-sex couples to marry, effective
June 7, 2012. Laws of 2012, ch. 3. The application of
the Act was delayed by Referendum 74, which seeks to
repeal the law. The referendum has now been certified
on the November 2012 ballot. For further information
on the potential impact of ESSB 6239, see Chapter 13
(Registered Domestic Partnerships) of this deskbook.

In addition to normal supplement material, new subsections (1) and
(2) have been added to §12.2.

§12.1 INTRODUCTION
Add at end of first paragraph:

See §10.3 of this deskbook for a discussion of the right to marry; see
also Chapter 13 (Registered Domestic Partnerships) of this deskbook.

Nancy Hawkins received her undergraduate degree from the University of
Washington and her law degree from the University of Puget Sound (now
Seattle University) School of Law. She is a sole practitioner who concentrates
her practice in the areas of family law and personal injury. She is a former
chair of the King County Bar Association Family Law Section. A significant
portion of her family law practice is the representation of unmarried persons,
both homosexual and heterosexual, involved in long-term relationships.
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Insert after second paragraph:

Note: Couples are no longer married or not married. There are now
a number of “bright lines” to look to before advising a client.
Couples now fall into one of multiple categories:

(1) traditional heterosexual married couples;

(2) same-sex couples legally married in a state or country
that allows such couples to marry;

(3) domestic partners registered in Washington state;

(4) domestic partnerships or civil unions created in a state
or country that provides for such legal relationships;

(5) common-law marriages created in other states that
recognize common-law marriages;

(6) unmarried couples, regardless of gender, that meet the
requirements of an “intimate, committed relationship”
(the meretricious relationship); and

(7) all other unmarried couples, regardless of gender.

(1) Forissuesinvolving traditional heterosexual married couples, the
statutes are well known and caselaw is generally well established.
Those statutes and case law apply to such couples whether
married in Washington or married in another state; another
state’s traditional marriages are recognized in Washingtonunder
constitutional full faith and credit provisions.

(2) For same-sex couples legally married in a state or country that
allows such couples to marry, there is uncertainty about their
legal rights in Washington. Washington currently does not
reccgnize those marriages. RCW 26.04.020(3). There is no case
law that definitively determines how Washington courts should
handle the dissolutions of those relationships. Some Washington
trial courts have entered decrees dissolving those relationships
and applying Washington’s dissolution statutes and case law by
analogy.
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Caveat: Washington currently does not allow same-sex couples to marry.

RCW 26.04.020(1)(c). Efforts to strike down the prohibition
on same-sex marriage as unconstitutional were rejected by
the Washington Supreme Court. See Andersen v. King Cnty.,
158 Wn.2d 1, 138 P.3d 963 (2006). (Note, however, that there
are isolated cases of traditional marriages in which the
spouses, in effect, become same-sex couples when one spouse
undergoes gender reassignment. It is assumed that such
couples would continue to be treated as traditional married
couples for purposes of dissolution statutes.) Also see the Alert
at beginning of this chapter.

(3)

(4)

(5)

(6)

Domestic partnershipsregistered in Washington enjoy rights and
state protections often referred to as “everything but marriage.”
For acomprehensive overview, see Chapter 26.60 RCW, discussed
more fully in Chapter 13 (Registered Domestic Partnerships)
of this deskbook. This legal status applies only to heterosexual
couples over the age of 62 and same-sex couples who choose
to register with the state. For domestic partners registered in
Washington state, state dissolution statutes and case law apply
equally to domestic partners and marital spouses “to the extent
not in conflict with federal law. RCW 26.60.015.

For domestic partnerships or civil unions created in a state or
country that provides for such legally recognized (but not marital)
relationships, RCW 26.60.090 requires that they be treated as if
they were a domestic partnership registered in Washington state.
Ironically, these couples have more protection than same-sex
couples legally married elsewhere because Chapter 26.60 RCW
specifically excludes same-sex marriages from this reciprocal
equal treatment. RCW 26.60.090.

Common-law marriages created under another state’s statutes are
recognized in Washington state and treated as valid marriages.
Peffley-Warner v. Bowen, 113. Wn.2d 243, 249, 778 P.2d 1022
(1989). As such, all marriage dissolution statutes and case law
apply to such couples.

Unmarried couples, regardless of gender, who meet the
requirements of an “intimate, committed relationship” (a
meretricious relationship) have been recognized by case law for
many years. Itis generally believed that this caselaw developed to
avoid the inequities that otherwise arose upon dissolution of such
relationships if property were divided taking only into account
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(7)

how the property was titled. In contrast to decades past, many
such couples now have other options. They may go to Canada
or any number of countries in Europe and throughout the world
to marry, or they may go to one of the states that allow same-
sex marriages (currently Connecticut, lowa, Massachusetts,
New Hampshire, Rhode Island, and Vermont). It is still to be
determined whether courts will choose not to apply meretricious
relationship case law in the future to couples who had the option
to marry or register but.did not do_so. o

There remains a category of “all other unmarried couples,”
regardless of gender, who don’t meet the criteria or requirements
of any other category above. In these cases, property will likely
be divided as titled absent some other equitable remedy such as
tracing source of funds, equitable trust, implied joint venture, or
resulting trust. In In re Long & Fregeau, 158 Wn. App. 919, 244
P.3d 26 (2010), Division III analyzed the quality of an unmarried
couple’s relationship in detail, including their fidelity to each
other (or lack thereof), before determining that they constituted
an “equity relationship” rather than an “intimate committed”
relationship, and then applied Connell v. Francisco, 127 Wn.2d
339, 898 P.2d 831 (1995), to examine the trial court’s division of
property.

Replace third paragraph with the following:

This area of the law is evolving in Washington state and around the
country. Besides the domestic partner legislation described above, the
Washington Supreme Court has issued major decisions in this area
since 2000, reversing the Court of Appeals in several instances. See
Chesterfield v. Nash, 96 Wn. App. 103, 978 P.2d 551 (1999), rev'd sub
nom In re Marriage of Pennington, 142 Wn.2d 592, 14 P.3d 764 (2000);
Vasquez v. Hawthorne, 145 Wn.2d 103, 33 P.3d 735 (2001). See also the
alert at beginning of this chapter.

§12.2 MERETRICIOUS RELATIONSHIPS

Add at end of second paragraph:

The statutory creations of maintenance and attorney fees are now
available to registered domestic partners. RCW 26.60.090.
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Replace third paragraph with the following:

The policy of denying certain rights tounmarried cohabitants,in part
to encourage marriage, cannot logically apply to same-sex cohabitants
because presently marriage is not a legal option for such couples in
Washington state. (But note the Alert at beginning of this chapter.)
By extending many protections to registered domestic partners, public
policy is now to encourage committed intimate partners to formalize
their relationships through registration.

In Vasquez v. Hawthorne, 145 Wn.2d 103, 33 P.3d 735 (2001), the
protections afforded unmarried heterosexual couples under Lindsey v.
Connell were extended to same-sex couples.

Delete fourth paragraph up to the Note.

Insert new subsection (1) before fifth paragraph:

(1) Establishment of a meretricious relationship

Unmarried cohabitants, by definition, lack the “bright line”
" determination that the date of marriage provides to determine at what
point their personal relationship has also become a legal relationship.
By caselaw, a variety of factors are now examined to determine whether
alegal relationship has been formed by a cohabiting couple. If so, rights
and obligations may follow that affect each party upon the dissolution
of the relationship. As described more fully in §12.1, above, unmarried
couples now have a variety of “bright lines.”

To determine the existence of a meretricious relationship, the
court analyzes five relevant factors: (1) continuance cohabitation, (2)
duration of the relationship, (3) purpose of the relationship, (4) pooling
of resources and services for joint projects, and (5) the intent of the
parties. Connell v. Francisco, 127 Wn.2d 339, 346, 898 P.2d 831 (1995).
The court noted in Connell that the list of factors is neither “exclusive
nor hypertechnical.” Id.

Whether to characterize a relationship as meretricious depends
upon the facts of each case. The consolidated cases of Pennington 0.
Pennington, 93 Wn. App. 913, 971 P.2d 98 (1999), aff'd sub nom. In
re Marriage of Pennington, 142 Wn.2d 592, 14 P.3d 764 (2000), and
Chesterfield v. Nash, 96 Wn. App. 103, 978 P.2d 551, rev’d sub nom In
re Marriage of Pennington, 142 Wn.2d 592, 14 P.3d 764 (2000), are
instructive. In Nash, James Nash and Diana Chesterfield cohabited for
four yearsin Chesterfield’shome and assisted each other professionally.
142 Wn.2d at 597-98. They shared some resources including payments
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on Chesterfield’s home, but maintained separate bank accounts and
purchased no property jointly. They ceased living together, reconciled
briefly but did not live together, and permanently separated a year
later. Id. at 599. The Supreme Court overturned the Court of Appeals’
decision that held the parties’four-year relationship tobe “meretricious.”
Id. at 607-08. The court noted that although the parties’ continuous
cohabitation and the duration of their relationship were evidence of
a meretricious relationship, evidence regarding mutual intent was
ambiguous. Further, the separate accounts, lack of significant joint
purchases, and failure to significantly or substantially pool their time
and effort did not justify the equitable division of property acquired
during their relationship. Id. at 606-07.

In Pennington, Evelyn Van Pevenage began a relationship with
Clark Pennington in 1983 and began cohabiting with him in 1985.
142 Wn.2d at 603. They cohabited together until 1991, separated for
two years (Van Pevenage lived with another man during this time),
and resumed cohabiting for one year during which time they dated
other people. She was known during this time as Sammi Pennington,
they were listed in the telephone book together, and they were known
by friends and health care providers as a couple. From 1983 until
1990 Pennington was married to another woman and subsequently
he refused to marry Van Pevenage (although he gave her a ring in
1986 and, according to her, proposed and promised to marry her). Id.
at 603-04. The Supreme Court upheld the trial court’s determination
that a meretricious relationship was not established, when the parties
did not have a stable cohabiting relationship, the parties’ intent did
not support such a finding, and they did not significantly pool their
resources and services. Id. at 604-05.

Seven years after Pennington and Nash, the Washington Supreme
Court issued a significant case regarding meretricious relationships,
holding that a meretricious or intimate committed relationship could
be determined after the death of both cohabitants. Olver v. Fowler,
161 Wn.2d 655, 168 P. 3d 348 (2007). In Olver, two cohabitants were
killed in a car accident. Id. at 657. During their 14-year relationship,
Cung Ho and Thuy Nguyen had two children, had a religious wedding
ceremony, pooled their assets, ran a business together and presented
themselves to the public as a couple. Id. at 658. However, consistent
with their culture, all assets were titled in the male partner’s name.
Justice Bridge wrote a lengthy opinion describing 90 years of case
law involving unmarried couples and the evolution of meretricious
relationship/intimate committed partners case law. Id. at 664-69. The
opinion concluded with the determination that “when a committed
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intimate relationship is terminated by the death of both parties, the
couple’s jointly acquired property can be equitably divided between
the partners’ estates.” Id. at 672.

Insert new subheading (2) before last paragraph:

(2) Dissolution of a meretricious relationship

Replace second sentence of last paragraph with the following:

Registered domestic partners who seek to end their legal relationship
file to dissolve their domestic partnership under Chapter 26.09 RCW.
[mmarrled couples who wish to end their cohabitation
may require court assistance on a variety of matters, including division
of property, division of debts, and provisions for children.

Add at end of last paragraph:

See WPF DR 01.0105 for a pattern form petition for dissolution of
a registered domestic partnership.

§12.3 CHILDREN OF NON-MARITAL COHABITANTS
Replace second sentence of first paragraph with the following:

The issues involving children born to unmarried heterosexual
cohabitants are described in detail in Chapter 58 (Parentage) of this
deskbook. Issuesinvolving children of registered domestic partners are
described in detail in Chapter 13 (Registered Domestic Partners) of
this deskbook. Issues regarding adoptions by same sex couples and/or
“stepparent” adoptions are described in detail in Chapter 60 (Adoption)
of this deskbook.

Insert after third paragraph:

In In re Parentage of L.B, Division I determined that a former
unmarried partner was entitled to parental rights to a child not born to
or adopted by her if she was determined to be a de facto or psychological
parent. 121 Wn. App. 460, 89 P.3d 271 (2004), aff'd in part, revd in
part, 155 Wn.2d 679, 122 P.3d 161 (2005), cert denied sub nom. Britain
v. Carvin, 547 U.S. 1143 (20086). On appeal, the Washington Supreme
Court affirmed the ruling in part, reversed in part, and remanded
for further proceedings. L.B., 155 Wn.2d 679. The Supreme Court
determined that a person meeting certain limited criteria (shared
household with child, legal parent fostered parent-like relationship,
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assumption of parental obligations without financial reward, sufficient
length of relationship, and establishment of bonded parent-like
relationship) would have standing to assert de facto parentage. The
court ruled that, if the criteria were met, a de facto parent would stand
in legal parity with an otherwise legal parent and would be able to
assert parental privileges as determined to be in the best interests of
the child. The de facto parentage concept was further defined in 2010
with In re Parentage of M.F., 168 Wn.2d 528, 228 P.3d 1270 (2010). In
that case, the court determined that de facto parentage could not apply
to a stepparent in situations in which the children already have two
fit parents.- The Washington Supreme Court seems poised to further
define de facto parentage in accepting for review two Court of Appeals
decisions, In re Parentage and Custody of A.F.J., 161 Wn. App. 803,
260 P.3d 889 (Div. I), review granted, 172 Wn.2d 1017 (2011); and In
re Custody of B.M.H., 165 Wn. App. 361, 267 P.3d 4989 (2011) (Div. II),
review granted, 173 Wn.2d 1031 (2012).

Division I had determined that a foster parent could be a de facto
parent, particularly if the relationship with the child preceded the foster
care placement. A.F.J, 161 Wn. App. at 824. It clarified that, although
one of the elements of a de facto parent relationship is involvement
with the child without expectation of financial gain, this does not mean
that a person seeking de facto parent status would be disqualified if
the person accepted financial help such as public assistance or foster
care payments. Id. at 822-24.

Division II had reversed a trial court decision that had erroneously
interpreted In re Parentage of M.F. to mean that no stepparent could
be a de facto parent; it determined that each case had to be decided on
its individual facts and that a stepparent could qualify as a de facto
parent, particularly when the child otherwise had only one living
parent. BM.H., 165 Wn. App. at 374-76.

Add at end of seventh paragraph:
See §51.7 of this deskbook.

§124 PROPERTY RIGHTS
(2) Current law
Insert after fifth paragraph:

Until 2009, a considerable roadblock to equitable divisions of property
for unmarried couples was the unavailability of Qualified Domestic
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Relations Orders (QDROs). However, in a landmark decision, a QDRO
issued by a trial court was enforced against an objecting labor union
and upheld on appeal. Owens v. Auto. Machinists Pension Trust, 551
F.3d 1138 (9th Cir. 2009). In Owens, an unmarried couple was together
for over 30 years, raised two children, acquired property, and held
themselves out as a married couple. It was a traditional family, the
woman being the primary parent and homemaker and the man being
the breadwinner. At the time of dissolution, the ERISA pension plan
with Automotive Trust was the major and remaining asset. The trial
court awarded one-half the pension to each party and issued a QDRO.
The union found the QDRO did not qualify under ERISA because the
parties were not married. Ultimately, the Ninth Circuit upheld the
QDRO. The successful practitioner, Harry Reichenberg, cautions that,
at a minimum, the court must find that the parties were involved in a
“quasi-marital” relationship, and the order must meet all of the ERISA
requirements.

 Replace citation to Chesterfield v. Nash in thirteenth paragraph,
which begins “More recently, Division I...,” with the following:

Chesterfield v. Nash, 96 Wn. App. 103, 978 P.2d 551 (1999), rev'd sub
nom. In re Marriage of Pennington, 142 Wn.2d 592, 14 P.3d 764 (2000)

Add at end of thirteenth paragraph before case briefs:

InGormleyv. Robertson, 120 Wn. App. 31,83 P.3d 1042(2004), Division
III approved a 30 percent award to the more financially vulnerable
partner. These decisions appear to strongly erade the protection that
Lindsey intended for cohabitants, at least for Division III cohabitants.
Division 111 also upheld an award to the financially vulnerable partner
of the equivalent of $15,000 per year for each year of a nine-year
meretricious relationship, but was reversed by the Supreme Court.
Soltero v. Wimer, 128 Wn. App. 364, 115 P.3d 393 (2005), revd, 159
Wn.2d 428, 150 P.3d 552 (2007).

Replace three case briefs at end of thirteenth paragraph with the
following:

SortERO V. WIMER, 128 Wn. App. 364, 115 P.3d 393 (2005), rev’d, 159 Wn.2d
428, 150 P.3d 552 (2007). A nine-year relationship was determined to be
meretricious. The woman, as the more financially vulnerable partner,
was awarded the equivalent of $15,000 for each of the nine years of
the relationship. The trial court used a “services rendered” analysis
and was affirmed by Division III. On appeal, the Washington Supreme
Court reversed and denied the financially vulnerable partner any award
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after determining that the parties created no joint property during their
18-year relationship (dating for nine years and then living exclusively
and monogamously for nine more). The Washington Supreme Court
noted that the trial judge had not found that the significant increase in
the man’s property (from 1.5 million to over 4.5 million) was due to his
“community” efforts but rather was due to “natural enhancement’ of his
separate property.” 159 Wn.2d at 434.

Replace citation to Pennington at end of fourteenth paragraph, which
begins “Division I continues to protect...,” with the following:

Pénnington v. Pennington, 93 Wn. App. 913, 971 P.2d 98 (1999),
aff'd sub nom. In re Marriage of Pennington, 142 Wn.2d 592, 14 P.3d
764 (2000).

Insert after fourteenth paragraph:

The Washington Supreme Court’s ruling in Pennington added
a surprising twist to the law on meretricious relationships. See
Pennington, 142 Wn.2d 592. Carried to its logical conclusion, it erodes
or certainly could erode some of the protections within Lindsey for
the more financially vulnerable partner in these relationships. It may
ultimately lead to an intent-based analysis that will negate any of the
other factors that the court found relevant in Lindsey more than 20
years ago. Pennington focused on the man’s availability to marry and
whether he intended to marry to an extent not seen in prior cases. This
approach, although not explicit, lends itselfto the innocent/meretricious
distinctions of the Creasman era.

»

Delete fifteenth paragraph, which begins “Oneyear after Pennington...,
not including the Practice Tip.

Insert before first sentence of Practice Tip at end of subsection:

With a marital dissolution and a registered partner dissolution, no
excise tax is due on a transfer of real property between partners. RCW
82.45.010(2)(e).

Insert at end of subsection:

Dividing the non-marital couple’s assets can be difficult if a major
asset is in the form of retirement accounts. Unlike in a marital
dissolution, until now, the option of dividing such assets through a
Qualified Domestic Relations Order was generally not available. See
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above for a discussion of Owens, upholding a QDRO in a dissolution
of a 30-year meretricious relationship.

Predictability of trial court decisions applying statutes and case law
toindividual cases allows counsel to advise clients with some confidence
and is essential to prompt settlement of cases. That clarity is missing
for the unmarried couple in Washington due to the inconsistency in
laws in Washington and other jurisdictions, as well as Washington’s
refusal to recognize same-sex marriages legally created elsewhere.

Note: Aformer wife entitled to pension payments until she remarried
was allowed to continue to receive such payments despite an
attempt to marry her same-sex partner in Oregon. Division I11
determined that because Washington state did not recognize
same-sex marriages even if legal in the state of the marriage,
the former wife had not “remarried” for purposes of terminating
her right to her former husband’s pension payments under
their decree of dissolution. In re Marriage of Bureta, 140 Wn.
App. 119, 164 P.3d 534 (2007).
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Article

A MINIMALIST APPROACH TO SAME-SEX DIVORCE: RESPECTING STATES THAT PERMIT SAME-SEX
MARRIAGES AND STATES THAT REFUSE TO RECOGNIZE THEM

Robert E. Rains*
Copyright (¢) 2012 Utah Law Review Society; Robert E. Rains
“Thus Grief still treads upon the Heels of Pleasure: Married in haste, we may repent at leisure.”

-- William Congreve, The Old Batchelour, Act V, Scene 1 (1693)

I. Introduction

Unlike most modern countries, the United States has no general law of domestic relations. The powers delegated in the
Constitution to the Congress do not include the governance of family law.' Moreover, the Bill of Rights provides that “[t]he
powers not delegated to the United States by the Constitution, nor prohibited by it to the States, are reserved to the States
respectively, or to the people.™ Thus, in 1890. the US Supreme Court unequivocally stated, “[t]he whole subject of the
domestic relations of husband and wife, parent and child. belongs to the laws of the States and not to the laws of the United
States.”™ In the ensuing 120 years, Congress has. directly and indirectly, addressed multiple family law issues utilizing its
various delegated powers. But it remains true that there is no federal law of marriage or divorce. Each of the fifty states has
its own marriage and divorce laws; and they are often in sharp conflict with each other.® For example, until the Supreme
Court ruled such laws unconstitutional in Loving v. Virginia® in 1967. sixteen states still prohibited interracial couples from
getting married, while thirty-four states authorized such unions.”

*394 While the once heated debate over interracial marriage is today probably viewed in most circles as an embarrassing
vestige of the era of “Jim Crow,” basic disagreements continue among the states as to who can marry whom. American states
are fairly equally divided as to whether first cousins may marry.*

But, of course, the current marriage issue that most animates vitriolic political dispute in the United States and elsewhere is
the question of same-sex couples. This issue first came to the fore in the United States with the 1993 decision of the Hawaii
Supreme Court in Baehr v. Lewin,” in which that court ruled that several same-sex couples had stated a cause of action that
Hawaii’s prohibition on same-sex marriage arguably violated the Hawaii State Constitution." This decision. which only
called for a remand of the case, created a public firestorm. At the federal level, Congress enacted the “Defense of Marriage
Act” ("DOMAT)."

The federal DOMA has but two substantive provisions. One provision is that the United States government will not recognize
a same-sex marriage for any federal purpose.” The other provision addresses interstate concerns. specifically recognition by
one state of a same-sex marriage legally performed in another state:

*395 No State, territory, or possession of the United States, or Indian tribe, shall be required to give

effect to any public act, record, or judicial proceeding of any other State,. territory possession, or tribe

respecting a relationship between persons of the same sex that is treated as a marriage under the laws of
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such other State, territory, possession, or tribe, or a right or ¢laim arising from such relationship.”

This provision carves out an exception to the general American rule that a marriage validly entered into in one state will be
recognized in all other states.™ There is a constitutional, as well as a common law, basis for this rule, as the Full Faith and
Credit Clause provides: “Full Faith and Credit shall be given in each State to the public Acts, Records. and judicial
Proceedings of every other State.”" However, in enacting DOMA, Congress purported to rely on its enforcement power
under the Full Faith and Credit Clause: “And the Congress may by general Laws prescribe the Manner in which such Acts,
Records and Proceedings shall be proved, and the Effect thereof.™* Whether this second provision of DOMA is a proper
exercise of that enforcement power, or a violation of it is a hotly debated question."”

This Article will address the legal conundrum that arises when a person who validly entered a same-sex marriage in one state
seeks a divorce in another state that refuses to recognize same-sex marriage. The Article will first discuss the interstate
recognition of marriages and divorces in general, then the patchwork quilt of same-sex marriage laws in the United States,
followed by a discussion on seeking a legal exit from a same-sex marriage in a state that does not recognize that marriage,
and finally, suggest a path which will allow a court in the latter state *396 to grant relief without violating the letter or spirit
of state provisions barring recognition of same-sex marriage.

11. Interstate Recognition of Marriages (and Divorces) in General

The validity of a marriage entered into in another state is a matter that is litigated with some frequency, but not usually on a
constitutional basis. Different courts have developed different frameworks for addressing this issue.

Perhaps the best-known case is the 1953 decision of the New York State Court of Appeals in In re May’s Estate." In that
case, a Jewish uncle and niece were barred from marrying in New York."” They traveled to Rhode Island, which generally
prohibited such marriages but allowed them for persons of the Jewish faith.* The marriage lasted thirty-two years until the
wife’s death, and produced six children.” An estate battle ensued between the widower and three of the children who claimed
that their parents’ marriage was invalid under New York law, and therefore they were next of kin to their deceased mother.”
The surrogate court (that is, the trial court) agreed with the three children that their parents’ marriage was void because it was
“opposed to natural law™ and contrary to New York statutory law.”

The New York Court of Appeals, that state’s highest court, disagreed.” It expressed the “settled law™ that the legality of a
marriage is to be determined by the law of the place where it is celebrated (lex loci celebrans).” The only exceptions are: (1)
cases within the prohibition of positive law; and (2) “cases involving polygamy or incest in a degree regarded generally as
within the prohibition of natural law.”* The court found that New York’s statute did not contain a positive prohibition on
recognition of an out-of-state uncle-niece marriage.” And since the marriage was performed in accordance with “the ritual of
the Jewish faith,” it was “not offensive to the public sense of morality to a degree regarded generally with abhorrence and
thus was not within the inhibitions of natural law.”*

The May’s Estate decision presents a number of interesting aspects. First, the court never addressed the constitutionality of
allowing a marriage of persons of one faith where the same marriage would be declared void if the parties were of another
faith. Could a couple convert from one religion to another to avoid a *397 marriage prohibition? 1t a couple such as the Mays
lawfully married in one religion but later converted to another religion. would it affect their civil marriage? What if they were
an interfaith couple? Could they choose which religion governed the validity of their marriage?

The second aspect of the May’s Estate decision worth noting is the subjectivity involved in a civil court’s attempt to find and
apply “natural law.” This was highlighted by the fact that a dissenting judge would have found that “[a]ll such misalliances
are incestuous, and all, equally, are void.”® A court’s reliance on such an amorphous concept as natural law is akin to reliance
on scripture, as often happens today in the battle over same-sex relationships.* Those resorting to such scriptural reliance
would do well to recall that in 1959 the trial judge who sentenced the Lovings for their crime of inter-racial marriage found
support from the Deity in doing so:
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Almighty God created the races white, black, yellow, malay and red, and he placed them on separate
continents. And but for the interference with his [sic] arrangement there would be no cause for such
marriages. The fact that he {sic] separated the races shows that he [sic] did not intend for the races to
mix.*
It appears that none of the nine justices of the US Supreme Court who reversed the Lovings® convictions shared the trial
judge’s views of a mandate from the Lord nor did they fear divine retribution.”

The third interesting lesson from May’s Estate is that context is often critical in marriage recognition cases. The Mays’
marriage was of long duration. lasting over three decades, and happy enough to produce six children.” There is no indication
that the couple ever separated, or that they doubted the validity of their union.* Their marriage was not attacked by either of
them, but rather by three of their children who were apparently motivated by greed over their mother’s estate.”* *398 Might
the result have been different if, shortly afier their wedding in Rhode Island and return to New York, the bride had “come to
her senses,” left her uncle/husband, and sued for an annulment? There is, of course, no way of knowing, but it seems far more
likely that the New York courts would have declared the marriage void under those circumstances.

Often, courts invoke the notion of “comity” to validate an out of state marriage. Thus, in Hesington v. Estate of Hesington,*
the Missouri Court of Appeals opined: “However, as a matter of comity, Missouri will recognize a marriage valid where
contracted unless to do so would violate the public policy of this state.”™ Note, however. that comity (giving deference to a
foreign judgment, decree, etc.) is a lesser mandate than the constitutional mandate of full faith and credit--which itself is not
absolute.® In Hesington, a Missouri woman wished to establish that she was the widow of a deceased Missouri man by virtue
of a common law marriage they had entered into in Oklahoma in 1978.* At the time of the common law marriage ceremony,
Oklahoma permitted common law marriages, but Missouri had abolished such marriages in 1921.* The Missouri trial judge
found that had the couple been Oklahoma residents, they would have met Oklahoma’s requirements for a common law
marriage.* Nevertheless, the trial judge ruled that the couple’s Oklahoma marriage was invalid in Missouri. and the appellate
court affirmed.® The appellate court noted with approval the Restatement (Second) of Conflict of Laws § 283(1) (1971):
“The validity of a marriage will be determined by the local law of the state which, with respect to the particular issue, has the
most significant relationship to the spouses and the marriage . . . ™%

Nevertheless, applying the principle of comity, the court indicated that “Missouri will recognize a marriage valid where
contracted unless to do so would violate the public policy” of Missouri.* The court noted that while other states are split on
the subject, the majority view is that a state that does not permit common law marriages will not recognize a common law
marriage of its residents when the *399 common law marriage took place during a temporary sojourn 1o a state that permits
such marriages.”

The court found that when the Missouri legislature abolished common law marriage, it had as a purpose “to require some
degree of solemnity and reliability in establishing a marriage of those domiciled in and residing in Missouri.”* Recognizing
the Oklahoma common law marriage of the Missouri residents in this case would violate that public policy.”

On a strictly logical basis. it is hard to square the result in Hesington with the result in May’s Estate. Both involved marriages
that were lawful where contracied. But the couple in May’s Estate could not under any circumstances have married in their
state of residence because of their consanguinity. There is no suggestion in Hesington that there was any bar whatsoever to
the Hesingtons’ marriage in their home state; they simply entered into their marriage in a less formal fashion than their home
state allowed. In other words, their error only went to the “formalities” of marriage. not the essentials. Therefore, from a
logical standpoint, Mr. Hesington’s widow had a stronger claim than Mrs. May’s widower.

Other than different courts addressing different cases at different times, the only reasonable explanation for the contradictory
results is, again, context. The Mays were married for thirty-two years and produced six children. A ruling that their marriage
was void would have almost certainly rendered those children “illegitimate™ at a time when illegitimacy not only carried a
great social stigma, but also far greater legal disadvantages than it does today.® (It is indeed ironic that three of the Mays’
children were effectively arguing in court for their own illegitimacy.)
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Bv contrast, the Hesingtons entered into their purported common law marriage less than two vears before Mr. Hesington’s
death.® There is no indication that their union was blessed with issue. hence there were apparently no children who would be
deemed illegitimate by virtue of the Missouri court’s ruling.

A case applying yet another approach to marriage recognition is the 1984 Washington Court of Appeals decision, In re Estate
of Shippy.® This case actually involved the laws of three states: Washington, California, and Alaska.” James Shippy
executed a will in January 1972, leaving his estate to his then wife, *400 Marion.”® In January 1973, Marion obtained an
interlocutory decree of divorce from James in California.” James married Inge in Alaska in 1978 although his divorce from
Marion was not final.** James died in a plane crash in Alaska on July 15. 1981.% On November 16, 1981, four months after
James’ death, the California court entered the final decree nunc pro tunc divorcing James and Marion as of May 14, 1973.% In
the subsequent estate battle in Washington, the trial court found that Inge was not James® surviving spouse because her
marriage to James was void under Alaska law.” The nice issue presented was which state’s law would control regarding the
retroactive effect of a nunc pro tunc decree on an intervening second marriage.™ Under the majority view. including the law
of Washington state, the later nunc pro tunc decree would validate the intervening marriage.” Some states took the contrary
position.” Although Alaska courts had not addressed the issue, Alaska statutory law provided that, “[a] subsequent marriage
contracted by a person during the life of a former husband or wife which marriage has not been annulled or dissolved 1s
void.”® Hence the Washington Court ot Appeals concluded that if it applied Alaska law, James and Inge’s marriage would
appear 10 be void.” This would have defeated Inge’s claim because the counterpart of the general rule that a marriage validly
entered into is valid everywhere is that a marriage invalidly entered into is invalid everywhere.”

The court went on, however, to apply a choice of law approach that appears to be the polar opposite of those used in May’s
Estate and Hesington. Relying on the Restatement (Second) of Conflict of Laws § 283 comment 1 (1971). it reasoned that the
Alaska marriage would not be deemed invalid in Washington unless:

[t]he intensity of the interest of the state where the marriage was contracted in having its invalidating rule

applied outweighs the policy of protecting the expectations of the parties by upholding the marriage and

*401 the interest of the other state with the validating rule in having this rule applied.*

Although the court was unable to determine James and Inge’s state of residence at the time of their Alaska marriage, it found
that Washington had a substantial relationship to the parties because they resided in Washington when James died, property
existed in Washington to be distributed, and probate proceedings were pending in Washington.* Thus. Washington law
would apply unless Alaska had a clearly contrary policy.® Alaska law, by itself, did not establish such a policy.”” Indeed
Washington had a similar statute, but its courts would still recognize such a marriage.® Thus, “to protect the expectations of
James and Inge,” the court applied Washington law and validated their Alaska marriage.”

The Shippy decision raises as many issues as it answers. The Shippyvs’ marriage was longer (five years)” than the
Hesingtons™ (two vears), but considerably shorter than the Mays® (thirty-two years). While the court explicitly concerned
itself with James and Inge’s expectations, it did so at the expense of James® children (who may or may not have been the
product of his marriage to Marion).” The most reasonable explanation is that James and Inge were unaware that his divorce
from Marion had not been finalized. Although ignorance of the law is generally no excuse, the court simply chose to protect
Inge if she was unfamiliar with the difference between a California interlocutory divorce decree and final divorce decree.
Indeed, it is probable that James told her--and actually believed--that he was divorced from Marion. It appears that it was his
intention to divorce Marion and. later. to marry Inge. Viewed this way, his error might, or might not, be deemed to have gone
to the formalities--as opposed to the essentials--of marriage.

Some state legislatures have sought to proactively bar their residents who cannot marry in their state of residency from
getting married in another jurisdiction. For example, Wisconsin enacted a law in 1971 to prevent Wisconsin “deadbeat dads”
from marrying.” The law generally barred parents who were in #402 arrears in paying child support from marrying.™ It
specifically addressed out-of-state marriages:
This section shall have extraterritorial effect outside the state: and s. 245.04(1) and (2) [providing that
out-of-state marriages 1o circumvent Wisconsin law are void] are applicable hereto. Any marriage
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contracted without compliance with this section, where such compliance is required, shall be void,
whether entered into in this state or elsewhere.™

The United States Supreme Court struck down the law in its entirety, finding that it violated the Equal Protection Clause of
the Constitution, and hence had no occasion to address the constitutionality of its extraterritorial provision.”

Attacking this issue from the opposite perspective, in 1912 the National Conference of Commissioners on Uniform State
Laws proposed the confusingly named “Uniform Marriage Evasion Act.”” Under that statute, a state would not permit a
marriage to take place within its borders if it was between nonresidents who were forbidden to marry in their home state.
(Hence the statute should have been called the Uniform Marriage Prohibition Evasion Act. It was intended to prevent certain
people from evading marriage prohibitions in their home states, rather than evading marriage.) Most states already had some
form of marriage evasion act.” The proposed uniform act was only adopted in five states, and the Uniform Law
Commissioners withdrew it in 1943.% However, withdrawal by the commissioners of a uniform law does not repeal that law
in any state that has already adopted it.” Only a state’s legislature can repeal a law (or that state’s courts may strike it down).
Indeed, over six decades after the Uniform Marriage Evasion Act was withdrawn, the Massachusetts Supreme Judicial Court
applied Massachusetts” version of that act to bar same-sex couples from Connecticut, Maine, New Hampshire, and Vermont
from getting married in Massachusetts.™

*403 The US Supreme Court has had limited opportunity to address interstate marriage recognition. In 1888, in Maynard v.
Hill.* the Court upheld a ruling of the Supreme Court of the Territory of Washington that a decedent was married to his
second wife at the time of his death.® David Maynard had married Lvdia Maynard in Vermont in 1828 and had two children
by her.® In 1852, allegedly with no notice to Lvdia, David obtained a legislative divorce from her.™ Shortly thereafter, David
married Catherine, with whom he lived until his death.* In the ensuing estate battle. Lydia’s children asserted that Lydia was
still legally married to David when he made a “donation claim” to certain land after the legislative divorce.* Lydia’s children
raised various due process objections 1o the legislative divorce, all of which were ultimately rejected.’” The Court did not
directly address any interstate conflict of laws 1ssues in Maynard.

In 1907, in Travers v. Reinhardt,®® the US Supreme Court reviewed a decision of the Court of Appeals of the District of
Columbia addressing the marriage of a man from Washington, D.C. to a woman from West Virginia.® The marriage took
place in Virginia, but was defective there because of the lack of a proper minister; however, it was arguably ratified as a
common law marriage in New Jersey during short stays there.” The US Supreme Court affirmed the District of Columbia
court’s finding that the parties had been validly common law married in New Jersey.” As in Maynard, the Court did not
directly address the standards for interstate marriage recognition.

In Williams v. North Carolina,” a case that went to the US Supreme Court twice, the Court did address, under the Full Faith
and Credit Clause, North Carolina’s refusal to recognize the marriage of two North Carolinians in Nevada.” However, the
validity of their marriage hinged on the recognition of the parties” divorce decrees, which were issued by the State of Nevada
and purported to dissolve the parties’ prior marriages to their respective spouses who remained in North Carolina.”

*404 Briefly, O.B. Williams married Carrie Wyke in 1916 in North Carolina and lived with her there until 1940.* Lillie
Shaver Hendrix married Thomas Hendrix in 1920 in North Carolina and lived with him there until 1940.% In May 1940, O.B.
and Lillie travelled to Las Vegas, Nevada (“Sin City.” then as now), where each filed for divorce in June 1940.”” Neither of
their spouses was personally served in Nevada, although each apparently received notice of the proceedings.” Neither entered
an appearance or participated in any way in either divorce action.” The Nevada court granted O.B. a divorce on August 26,
1940, and Lillie a divorce on October 4, 1940." Not letting the grass grow under their feet. O.B. and Lillie got married that
same day in Nevada.' Presumably, if they had remained in Nevada, they could have lived there together legally ever after.

But O.B. and Lillie returned to North Carolina, where they were tried, convicted, and sentenced to imprisonment for the
crime of bigamous cohabitation."” The North Carolina courts ruled that North Carolina was not required to recognize their
Nevada divorce decrees under the Full Faith and Credit Clause.'”
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The first time that the Williams case went to the US Supreme Court, in 1942, the Court presumed that the newlyweds had
met Nevada’s domiciliary requirements for a divorce.'” Overturning past precedent, the Court ruled that a state is empowered
to enter a divorce decree that is entitled to full faith and credit in all other states, as long as one of the spouses is domiciled in
that state and provides “‘substituted service” on the other party that meets the requirements of due process."™ In other words, a
state court--applying its own state divorce laws--can grant a divorce that is binding on both parties even when the marriage
was entered into in another state, their entire married life took place in another state, and the defendant spouse has never set
foot in the state issuing the divorce, was not served in that state and did not participate in the divorce action--as long as the
defendant spouse has received “substituted service.” Finally, in Williams I, the Court remanded the case to the courts of
North Carolina for further proceedings."

O.B. and Liilie were retried before a jury of their peers in North Carolina."” The trial judge instructed the jury that O.B. and
Lillie had the burden to *405 demonstrate that they were domiciled in Nevada at the time they obtained their divorces, and
that the Nevada court’s recitation of bona fide domicil in their divorce decrees was “prima facie evidence.” but did not
compel “such an inference.” If they had only gone to Nevada to get their divorces, intending to return to North Carolina on
obtaining them, then they neither lost their North Carolina domicil nor acquiesced new domicils in Nevada."” The jury duly
convicted O.B. and Lillie again of bigamous cohabitation, and that conviction was upheld through the North Carolina
courts."

On appeal to the US Supreme Court the second time, the critical issue was whether the North Carolina courts had failed to
give full faith and credit to the Nevada divorce decrees, specifically insofar as those decrees found that O.B. and Lillie had
bona fide domicil in Nevada.'” In Williams 11, the Court ruled that, although the “fact that the Nevada court found that they
were domiciled there is entitled to respect, and more,” the North Carolina courts were not bound by that finding."? North
Carolina was free to reexamine this issue and had done so, giving appropriate weight to the Nevada court’s findings.™
Concluding that North Carolina had not violated the full faith and credit clause, the Supreme Court affirmed the convictions
for bigamous cohabitation.'

The Williams 1 and Williams 11 decisions--made during the era of “migratory divorce.” when the unhappilv married
frequently left their spouse and home state to find a more conducive jurisdiction and congenial life partner--remain the law in
the United States today. The result of those decisions for the individual litigants (O.B. and Lillie) was a truly anomalous
situation. As far as Nevada was concerned, they were divorced from their original spouses and lawfully married to each
other. As far as North Carolina was concerned, they were each married to their original spouses and it was criminal for them
to hold themselves out as married to each other. The Supreme Court rather bhithely acknowledged that if one state can review
the validity of a divorce, and hence a remarriage, in another state. then “persons may, no doubt, place themselves in situations
that create unhappy consequences for them.”"® And that is precisely the situation faced today by certain people who have
entered into a same-sex marriage in one state that they have tried to lawfully exit in another state.

Two more Supreme Court full faith and credit cases in the domestic relations arena warrant briet discussion. The Court
refined the Williams 1 doctrine in two subsequent decisions, both of which, not coincidentally, involved departing spouses
who sought their legal freedom in Nevada.

*406 In the 1948 case Estin v. Estin,'¢ the Court addressed the situation of Mr. Estin. who was married in New York in 1937
and lived there with his wife until they separated in 1942."7 In 1943, his wife filed an action against him in New York for a
legal separation, which the court granted, along with $180 per month as legal alimony that, under New York law as it then
existed, would continue until the parties were divorced.'™ Mr. Estin, like other unhappy spouses before and since, headed out
to Nevada in 1944 and brought a divorce action in 1945 (thereby clearly meeting the domiciliary requirement).'” His wife
was notified of the action (thereby meeting the due process requirement), but entered no appearance and did not participate.™
Mr. Estin duly informed the Nevada court of the New York separation and alimony decree; nevertheless, the Nevada court
entered a divorce decree with no provision for alimony."™ So. of course, Mr. Estin stopped paying his now ex-wife.'* She,
naturally, sued him in New York to compel continued payments.'* He appeared in that action and moved to eliminate the
New York alimony order on the basis of his Nevada divorce decree. but the New York courts ruled that the Nevada decree
did not extinguish his ex-wife’s right 10 alimony under the earlier New York decree.'
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On appeal, the Supreme Court created the doctrine of “divisible™ divorce, ruling that the Nevada decree was entitled to full
faith and credit to the extent that it changed the marital status of the parties, but not insofar as it purported to change the
“legal incidence of the marriage.” in other words, the alimony order." Because the alimony order was a property interest of
the wife, Nevada could not affect that interest without personal jurisdiction over her. which it lacked.'*

A decade later, the Court refined the Estin divisible divorce doctrine in Vanderbilt v. Vanderbilt.”” The Vanderbilts were
married in 1948 and lived in California, where they separated in 1952. She moved to New York, and he went to Nevada
where he obtained a divorce decree in 1953, freeing both parties “from the bonds of matrimony and all the duties and
obligations thereof.”™ Mrs. Vanderbilt received notice of the Nevada action but was not served in Nevada and did not
participate.”” In 1954, the former Mrs. Vanderbilt filed suit in New York for a *407 legal separation and alimony.™ Mr.
Vanderbilt appeared specially in that proceeding and argued that the Full Faith and Credit Clause compelled New York “to
treat the Nevada divorce as having ended the marriage and as having destroved any duty of support which he owed . . . .""
The New York court recognized the Nevada decree as terminating the status of the parties’ marriage. but found that it did not
preclude New York from directing Mr. Vanderbilt to pay support. which it duly ordered.'**

On appeal, the Supreme Court affirmed, reasoning that the fact that Mrs. Vanderbilt’s right to support had not vet been
reduced to judgment did not materially distinguish the case from Estin.”™ Since Mrs. Vanderbilt had not been subject to
personal jurisdiction in the Nevada court, that court could not terminate her right to support in an ex parte proceeding.'™

The 1967 “miscegenation” case of Loving v. Virginia also presented a potential interstate marriage recognition issue.” Twao
Virginia residents, Mildred Jeter, described as a Negro woman, and Richard Loving, a white man, had been married in
Washington, D.C., pursuant to its laws.” Shortly after their marriage. they returned to Virginia where they were indicted,
pled guilty to, and were sentenced to jail for violating the Virginia anti-miscegenation statute.””” While the case might have
been litigated and decided under the Full Faith and Credit Clause, that issue was not presented to the Court. which found that
the statute violated both the Equal Protection and Due Process Clauses of the Fourteenth Amendment.™*

I11. The Patchwork Quilt of Same-Sex Marriage Laws in the United States

With regard to lawful recognition of same-sex couples, states generally fall into three main categories: 1) those that permit
such couples to enter into mairiage or a quasi-marriage relationship such as civil union or registered partnership; 2) those that
do not permit same-sex couples to enter into legal marriage or marriage-type relationships but recognize such relationships if
entered into elsewhere, at least for some purposes; and 3) those that prohibit and do not recognize same-sex marriages or
quasi-marriage relationships.

At the time of this writing,"” six states permit same-sex couples to marry: Massachusetts (as of 2004)."* Connecticut
(2008),"" Towa (2009),' Vermont *408 (2009)," New Hampshire (enacted 2009, effective 2010),"* and New York (2011)."#
Three additional states have passed laws permitting same-sex marriage. which had not yet taken effect as of this writing. On
February 8, 2012, the Washington State Legislature enacted a bill to allow same-sex couples to marry, which Governor
Christine Gregoire signed on February 13, 2012." Opponents have stated that they will seek to block implementation
through a referendum measure."” New Jersey’s legislature passed a bill allowing same-sex marriage on February 16. 2012,
which was quickly vetoed by New lJersey Governor Chris Christie.” Soon afterward. Maryland enacted a law permitting
same-sex marriages, which was signed by Marvland Governor Martin O’Malley and will go into effect (unless blocked) on
January 1, 2013."%

On Dec. 18, 2009, Washington. D.C. Mavor Adrian Fentry signed bill 18-482, which legalized same-sex marriage in the
District of Columbia.” 1t became effective March 2010,'* after Chief Justice John Roberts, acting as circuit justice for the
District, refused to issue a stay.'™

California permitted same-sex couples to enter into marriage for approximately six months in 2008, during which time it is
reported that *409 approximately 18,000 couples entered these unions.' California voters approved Proposition 8 in
November 2008, banning such marriages. The California Supreme Court subsequently upheld Proposition 8, but it also ruled
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The point is that most states that permit same-sex couples to enter legally recognized, quasi-marital relationships, will
normally require a disillusioned member of that couple (o obtain a divorce in order to become legally free, just as if she were
in a state that permits same-sex marriage by name.

There is another, smaller group of states that will not allow same-sex couples to marry or enter into quasi-marital
relationships, but will recognize same-sex marriages validly entered into elsewhere, at least for certain purposes. New York
State was a notable example before it authorized same-sex marriage in 2011.'" Similarly in May 2009, prior to allowing
same-sex marriages to be performed there, the Washington D.C. Council had voted to recognize same-sex marriages from
other jurisdictions.' Tn February 2010, the Attorney General of Maryland issued a formal opinion that Maryland may
recognize such marriages.” In May 2010, the Maryland Department of Budget and Management announced that it was
extending health benefits to the same-sex spouses of active and retired state employees who were validly married in another
state.”” In January 2011, the Attorney General of New Mexico issued a formal opinion, not binding on New Mexico courts,
that ““a same-sex marriage that is valid under the laws of the *412 country or state where it was consummated would likewise
be found valid in New Mexico.”'”

The largest group of states are those that not only do not allow same-sex marriage (or quasi marriage), but also explicitly
provide by a state statute or constitutional provision that they will not recognize a same-sex marriage validly entered into
elsewhere. Following the federal DOMA, many of these state provisions are known as “mini-DOMASs™ or *‘state DOMAs.” A
survey published in the BNA Family Law Reporter in June 2010 concluded:

As of June 2, 2010, 45 states prolubit same-sex marriage. Ten do so through statute only, four through

state constitution amendments only, 27 through both statute and state constitution amendments, two

through case law (New York and New lJersey), and two through the state attorney general’s office (New

Mexico and Rhode Island). Depending on one’s statutory construction, approximately 40 of those

expressly refuse (o recognize same-sex marriages of other jurisdictions, and some of those more broadly

refer to other same-sex relationships.'™

Pennsylvania enacted a typical mini-DOMA in 1996. containing two new statutory provisions. The first defines marriage as
“[a] civil contract by which one man and one woman take each other for husband and wife.”"”” The second addresses
interstate recognition:

It is hereby declared to be the strong and longstanding public policy of this Commonwealth that marriage

shall be between one man and one woman. A marriage between persons of the same sex which was

entered into in another state or foreign jurisdiction. even if valid where entered into, shall be void in this

Commonwealth.™

IV. Between a Rock and a Hard Place: Seeking a Legal Exit from a Same-Sex Marriage in a State that Does Not
Recognize that Marriage

Americans are a famously restless people. Two centuries ago. Alexis de Tocqueville observed that, “[i]n the United States a
man builds a house in which to spend his old age, and he sells it before the root is on; . . . he settles i a place, which he soon
afterwards leaves to carry his changeable longings elsewhere.”™ Those words are even truer in todayv’s world of high-speed
transportation and the Internet than when they were written in the 1830s.

*413 Moreover, the break up of a serious relationship often triggers. or is triggered by, a move of one or both of the parties to
that relationship. A party may leave and put distance between herself and her spouse or partner to escape abuse, to take a new
job, to be near or live with family members or friends who can provide a support system (especially when she has minor
children), ta follow or join a new significant other, or simply (o get a “fresh start.” Normally the physical departure from the
relationship and the situs of the relationship precedes any serious thought about legally ending the relationship. Indeed,
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physical separation is often deemed by one or both of the parties to be part of a “trial separation.”

Additionally, for a variety of reasons, couples often get married in a jurisdiction where they do not reside. They may marry
where one or both have familyv. Thev may choose to have a “destination wedding"™ in some romantic or vacation location. As
was the case in May’s Estate. they may temporarily leave a jurisdiction where they cannot marry, travel to a jurisdiction
where they can and do marry, and then return home.

For all these reasons, it is not surprising that an individual may well reside in a different jurisdiction from the one in which
she married at the time that she decides to initiate divorce proceedings. If she has left a same-sex marriage (or quasi
marriage) and is domiciled in a jurisdiction that refuses to recognize that marriage, she is likely to find herself in a form of
legal limbo. A recent Pennsylvania case, Kern v. Taney," illustrates her dilemma.

Two women, Carole Kern and Robin Taney, were married in Massachusetts.'™ Subsequently, Carole moved to Pennsylvania
and filed for a divorce, utilizing the Pennsylvania no-fault divorce ground of irretrievable breakdown of the marriage.'™
Robin did not appear to defend the action.'® However, the Attorney General of Pemmsylvania intervened in order to defend
the constitutionality of Pennsylvania’s mini-DOMA. ™

The trial judge reasoned that, “relief under the Divorce Code can only be obtained by parties who are recognized to be
married.”"™ Under the second section of Pennsyvlvania’s mini-DOMA, Section 1704 of the Domestic Relations Code, quoted
above, the parties could not be recognized as married."™ Therefore. Carole attacked the constitutionality of the act. asserting
that it violated her substantive due process and equal protection rights to marry under both the Pennsylvania and United
States Constitutions."”

The trial court dismissed all of Carole’s constitutional challenges. finding that homosexuals have no fundamental right to be
married to each other.” The court *414 applied the “rational basis” test.”" In arguably a circular piece of reasoning, the court
concluded, “The amendment did not expand, limit, alter or otherwise change the law of the Commonwealth of Pennsylvania.
As such, the legislation did not impose an inequality on homosexuals.”™ Accordingly, the court could not grant her a
divorce."” The court did, however, offer Carole an alternative legal solution:

Plaintiff has a concern that she has no available remedy in Pennsylvania, and since she does not qualify

under the residency requirements of Massachusetts, she is unable to obtain a divorce. While it is true that

Pennsylvania cannot grant her a divorce, there is no reason why she cannot seek relief under section

1704, requesting the court to have her marriage declared void."™

However, a declaration in Pennsylvania that Carole and Robin’s Massachusetts marriage was void as against Pennsvlvania
public policy would hardly be the equivalent of a Pennsylvania divorce decree. Under Williams 1, a divorce decree should be
entitled to full faith and credit in all states.” 1t is difficult to believe that a decree of annulment based on Pennsylvania’s
public policy against same-sex marriage would be accorded full faith and credit in those states that permit such marriages,
especially Massachusetts. So, with a Pennsylvania annulment, Carole might well find herself in the “unhappy” circumstance
that befell O.B. and Lillie in the Williams litigation. She would be married in one state and not in another. As was the case
with O.B. and Lillie, it would remain questionable whether she could legally remarry. If, after obtaining an annulment in
Pennsvlvania, she were to marry a man in Pennsylvania. could they honevmoon on “Otd Cape Cod” per Patti Page’s old
chartbuster? If they did, could not Massachusetts arrest, try and punish her for bigamy under Massachusetts law,'® just as
happened to O.B. and Lillie seven decades ago in North Carolina? Indeed, could not that fate befall her if she were to go to
any of the states that either permit or recognize same-sex marriage?

Presumably the only effective remedy theoretically available to Carole would be to file for divorce in Massachusetts. But, in
Massachusetts, as elsewhere in the United States, it is significantly more time-consuming to get divorced than to get married.
As noted by the trial court, there is no residency requirement to be married in Massachusetts, but to get a divorce generally
the parties have to have resided in Massachusetts together for a year preceding the commencement of the action.'”” Since
Carole had to have resided in Pennsvlvania for six months before *415 filing her Pennsylvania divorce action,' she would
have to move to Massachusetis--and presumably find housing and employment--for a year just to commence a divorce action

WestlawMNext -2 .« - -~ o e e



A MINIMALIST APPROACH TO SAME-SEX DIVORCE.:..., 2012 Utah L. Rev. 393

199

there.

The result in Kern v. Taney is consistent with that reached in other mini-DOMA jurisdictions in similar situations (with three
recent notable exceptions that will be discussed infra™). Thus, in 2007, in Chambers v. Ormiston,”' the Rhode Island
Supreme Court was presented with this certified question:

May the Family Court properly recognize, for the purpose of entertaining a divorce petition, the marriage

of two persons of the same sex who were purportedly married in another state?*?

In Chambers, two Rhode Island women, Margaret Chambers and Cassandra Ormiston, had married each other in
Massachusetts in 2004, and then returned 10 reside together in Rhode Island.”™ In October 2006, Ms. Chambers filed for
divorce in Rhode Island.®” The Family Court was concerned that it lacked jurisdiction and asked for guidance from the state’s
highest court as to whether the parties were married under Rhode Island law.® The Rhode Island courts assumed that the
parties’ marriage was valid under Massachusetts law.? But, the Rhode Island Supreme Court ruled that “marriage” under its
state statute is “the state of being united to a person of the opposite sex.” Since the parties. therefore, were not married
under Rhode Island law, the Rhode Island courts lacked jurisdiction to entertain a divorce action.®

Like the Pennsylvania trial court in Kern, the Rhode Island Supreme Court expressed some sympathy for the thwarted
plaintiff:

We know that sometimes our decisions result in palpable hardship to the persons affected by them. It is,

however, a fundamental principle of jurisprudence that a court has no power to grant relief in the absence

of jurisdiction, as is true in the instant case. Ours is not a policy-making branch of the government. We

are cognizant of the fact that this observation may be cold comfort to the parties before us. But, if there is

*416 to be a remedy to this predicament, fashioning such a remedy would fall within the province of the

General Assembly.?”

In 2008, in O’Darling v. O’Darling,”" the Oklahoma Supreme Court ruled that a trial court judge had properly vacated a
divorce decree of a couple that had been married in Canada, where the trial judge learned after entering the decree that both
parties were women.*"! The state supreme court adimonished counsel for the plamtiff for having failed to disclose the fact that
the marriage was between two women, hence invalid under Oklahoma law.??

In 2010, a Texas court of appeals likewise ordered dismissal of a divorce action filed between two men who had been
married in Massachusetts in In the Matter of the Marriage of J.B. and H.B.*® In J.B. and H.B., the trial court had granted the
divorce, ruling that the state’s constitutional and statutory provisions barring recognition of same-sex marriage violated the
Equal Protection Clause of the Fourteenth Amendment to the United States Constitution.”™* On appeal by the state. the Texas
Court of Appeals reversed and ordered dismissal of the divorce action for lack of subject matter jurisdiction.” The Texas
Constitution had been amended in 2005 to provide:

(a) Marriage in this state shall consist only of the union of one man and one woman.
(b) This state or a political subdivision of this state may not create or recognize any legal status identical or similar to

marriage.”'
Further, the Texas Family Code had been amended to provide in Section 6.204:

(b) A marriage between persons of the same sex or a civil union is contrary to the public policy of this state and is void m this
state.
(c) The state or an agency or political subdivision of the state may not give effect to a:

(1) public act, record, or judicial proceeding that creates. recognizes, or validates a marriage between persons of the same sex
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or a civil union in this state or in any other jurisdiction; or

*417 (2) right or claim to any legal protection, benetit, or responsibility asserted as a result of a marriage between persons of
the same sex or a civil union in this state or in any other jurisdiction.”"”

The appellate court readily concluded that these constitutional and statutory provisions barred the same-sex divorce action.™”
Thus the court was compelled (0 address whether these provisions violated the United States Constitution.”” Applving the
rational basis test, the court concluded: “Texas’s marriage laws are rationally related to the goal of promoting the raising of
children in households headed by opposite-sex couples.™

Finally, the appellate court noted that the plaintiff could file a “voidance action™ seeking to have his marriage annulled, even
though he would not have all the ancillary remedies available in that action that he would have had in a divorce action, such
as spousal maintenance and community property rights.' The court quite unconvincingly disagreed with his contention that
such a declaration of voidance might not be recognized in other jurisdictions.”? But the court failed to provide any cogent
reason why Massachusetts, for example, would give full faith and credit to a declaration that a Massachusetts same-sex

marriage is void as against public policy.*

In a similar case, Rosengarten v. Downes. decided by the Appellate Court of Connecticut six years before Connecticut
authorized same-sex marriage, the court ruled that Connecticut courts lacked jurisdiction to entertain an action by one of its
residents to dissolve a same-sex civil union he had entered in Vermont.? The court reasoned that, *“[i]f Connecticut does not
recognize the validity of such a union, then there is no res to address and dissolve.”™*

*418 1t was not until June 2011 that a state appellate court in a mini-DOMA jurisdiction found a way to grant relief to an
individual seeking legal escape from a foreign®™ same-sex marriage. In Christiansen v. Christiansen,” two women, Paula and
Victoria, had been legally married in Canada in 2008.%* Paula filed an apparently uncontested divorce action against Victoria
in Wyoming in 2010.2" The district court dismissed the case for lack of subject matter jurisdiction, applying the now tamiliar
reasoning that since the forum state does not recognize same-sex marriage, the state’s divorce law did not apply.* In a brief
and unanimous opinion, the Wyoming Supreme Court reversed the district court and remanded the case ™

The Wyoming Supreme Court expressly limited its analysis to recognition of a foreign same-sex marriage for the sole
) g Y g g £

purpose of granting a divorce. “The question of recognition of such same-sex marriages for any other reason, being not

properly before us, is left for another day.”**

The Court viewed the matter as one of statutory construction, attempting to resolve statutory provisions in apparent conflict
with each other. Wyoming Statute Annotated §20-1-111 provides, “all marriage contracts which are valid by the laws of the
country in which contracted are valid in this state.”™ But, Wyoming’s mini-DOMA defines a marriage as “a civil contract
between a male and a female person . . . " Significantly, however, Wyoming’s mini-DOMA “*does not speak to recognition
of a same-sex marriage validly entered into [elsewhere].”*¢

The Court acknowledged long-standing case law that there are exceptions to Wyoming's recognition of validly entered-into
foreign marriages: “namely, marriages which are deemed contrary to the law of nature as generally recognized in Christian
countries. such as polygamous and incestuous marriages, and those which the legislature of the state has declared shall not be
allowed any validity, because contrary to the policy of its laws.”™’

*419 However, the exceptions are meant to be narrow, lest they “swallow the rule.”™ Thus, for example. although Wyoming
will not permit a common law marriage 1o be created within the state, it will consider valid a common law marriage legally
entered into in another state.™ Accordingly, the Court concluded that “recognizing a valid foreign same-sex marriage for the
limited purpose of entertaining a divorce proceeding does not lessen the law or policy in Wyoming against allowing the
creation of same-sex marriages.”™

The Court noted that all that was being sought was a divorce, that the parties were “not seeking to live in Wyoming as a
married couple . . .7 and, importantly, that they “are not seeking to enforce any right incident to the status of being
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married.”*!

In July 2011, between the date that the New York legislature enacted its Marriage Equality Act and that Act’s effective date,
an appellate court in New York reached a similar conclusion in Dickerson v. Thompson.** Two women, Audrey and Sonya,
had entered into a civil union in Vermont. Unable to meet Vermont’s residency requirements for a dissolution action, Audrey
brought an action in New York to dissolve the civil union, and Sonya did not defend that action. The trial court dismissed the
action for lack of subject matter jurisdiction. and the appellate court reversed and remanded.*® On remand. the trial court
entered “a declaration relieving the parties from all rights and obligations arising from the civil union, but denied that portion
of the motion seeking a dissolution of the union.’?* The appellate division again reversed. “We disagree with the [trial
court’s} conclusion that, in the absence of any legislatively created mechanism in New York by which a court could grant the
dissolution of a civil union entered into in another state, it was powerless to grant the requested relief.”**

Most recently, in May 2012. the Maryland Court of Appeals reached a similar conclusion in Port v. Cowan.”* Two women.
Jessica and Virginia, had been legally married in California in 2008 when such marriages could be legally performed there.
They separated two vears later by mutual agreement. Subsequently Jessica filed for divorce in Maryland on the ground of
voluntary separation, and Virginia answered the complaint in a “no contest” manner. The couple had no children, and neither
raised a financial claim against the other. Nevertheless the trial court denied the divorce on the ground that the marriage was
not valid under Maryland law.*”

*420 The Maryland Court of Appeals unanimously reversed.™ Although at the time of this case Maryland Family Law
provided that “only a marriage between a man and a woman is valid in this State,”” it did not specifically address the
recognition of out-of-state same-sex marriages legally performed in another jurisdiction. The Court found that “for purposes
of the application of its domestic divorce laws.” the doctrine of comity compels recognition of the marriage, and that such
recognition is not repugnant to Maryland public policy.™

Unfortunately. the Christiansen, Dickerson and Port decisions will be of little or no value to unhappy spouses locked in
same-sex marriages in most of the United States. The approach of the Wyoming Supreme Court in Christiansen, whatever its
merits under Wyoming law, cannot be utilized in the vast majority of mini-DOMA states. That court was not confronted with
a state statute explicitly barring recognition of a foreign same-sex marriage, nor was the Dickerson court confronted with
such a statute in New York.? Indeed, the Maryland Court of Appeals in Port noted that whereas other states, such as
Pennsylvania and Virginia, have enacted specific statutory provisions preventing recognition of foreign same-sex marriages,
Marviand’s statute is silent on the subject.” But, as noted above, approximately forty of forty-five mini-DOMA states do
have statutory or constitutional provisions explicitly barring such recognition.™

V. Threading the Needle: A Path Forward

Legal scholars who have examined this issue have proposed various ingenious solutions to address it, none of which, as the
cases cited above show. have commanded judicial respect.

Professor Barbara J. Cox. herself in a same-sex marriage entered into in Ontario. Canada, has argued that courts in
mini-DOMA states:
should consider whether an ‘incidents of marriage’ approach to the issue in the case may lead them to
recognize the civil union, domestic partnership, or marriage based on the policy reasons behind that
disputed issue. They should work as hard to honor the relationships of same-sex couples as they have
worked to honor the relationships of opposite-sex couples.™

%421 Under this approach a court could address the benefits, rights, and responsibilities flowing to a couple, without
necessarily recognizing the marriage itself.** There are two major problems with this approach. First. unless those benefits,
rights or responsibilities flow out of a valid antenuptial agreement. they don’t exist absent a valid marriage. Second, a finding
of a valid marriage will be not only contrary to the state’s mini-DOMA, but also be politically untenable in a state that has
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enacted such a statute or constitutional amendment. Indeed, the very plea that courts in such states shouid work “hard to
honor the relationships of same-sex couples™ is doomed to failure (absent, of course, repeal of the state mini-DOMA).>

Professor Linda Silberman has taken a more cautious approach.”” She has proposed “balanced choice-of-law rules.” along the
line of the old “marriage evasion” laws whereby the problem is avoided by having:

states . . . limit the application of their same-sex marriage or civil union laws to members of their own

community--either through a residency requirement or by restricting application of the law to persons

who do not face an impediment to such a marriage under the laws of the jurisdictions where they reside

or intend to reside.”™
There are two main problems with this approach. First, it provides no avenue of legal redress to the person who entered a
same-sex marriage while residing or intending to reside in a same-sex marriage jurisdiction, who later--for any of myriad
reasons--relocates to a mini-DOMA state. Second, as a practical matter, the genie is already out of the bottle. The first
same-sex marriage state, Massachusetts, repealed its “marriage evasion™ act in 2008, after its courts used that act to bar
same-sex couples from mini-DOMA states from getting married in Massachusetts.™ Proponents of repeal explicitly noted
that Massachusetts had an economiic interest in becoming a same-sex marriage destination:

State officials said they expected a multimillion-dollar benefit in weddings and tourism, especially from people who live in
New York. A just-released study commissioned by the State of Massachusetts concludes that in the next three years about
32.200 couples would travel here to get married, creating 330 permanent jobs and adding $111 million to the economy, not
including spending by wedding guests and tourist activities the weddings might generate.

*422 “We now have this added pressure, given what’s happened in California, that we really think that it is a good thing that
we be prepared to receive the economic benefit,”” State Senator Dianne Wilkerson. a Democrat who sponsored the repeal bili,
said Tuesday after the vote.*™

Several law student notes and comments have struggled heroically to resolve the issue of same-sex divorce in mini-DOMA
jurisdictions. Writing in the Hastings Law Journal in 2003, Jessica A. Hoogs proposed that states create a “‘uniform
dissolution proceeding,” presumably through legislative enactment.”' Given the failure of the states to generally adopt the
Uniform Marriage and Divorce Act®™ and the political divide over same-sex unions, this clever idea appears to be infeasible.

Writing in the Marquette Law Review in 2009. Louis Thorson suggested three methods that Wisconsin courts could use in
same-sex divorce cases: 1) bar access to the courts for relief, 2) apply Wisconsin divorce law, or 3) have Wisconsin courts
apply the laws of the state where the relationship was founded.” He acknowledged that while all three approaches have their
justifications, they also have their own difficulties.” He admitted that the second approach, applying Wisconsin divorce law,
“likely would violate both the Wisconsin Statutes and the Wisconsin Constitution.”**

Writing in the Boston University Law Review, also in 2009, John M. Yarwood argued that mini-DOMA states should create
property distribution mechanisms for same-sex couples seeking to terminate an out-of-state same-sex marriage.** While this
might be a “consummation devoutly 1o be wished.”*” unfortunately it probably falls within the category of wishful thinking,
given current political realities.

Writing in the Santa Clara Law Review in 2010. Danielle Johnson proposed, “courts should use an incidental approach to
marriage recognition when *423 considering a divorce petition in order to avoid unreasonably burdensome, illogical
results.”*® She argued cogently that:

When the law of the forum state conflicts with, or is silent on. the legality of the underlying marriage, the

court can use an incidental approach to marriage recognition and consider the divorce as an incident of

that marriage. By recognizing the marriage for the limited purpose of the divorce, the court can confine

its consideration of the relationship so as to avoid addressing the validity of the underlying marriage. The

ability to legally end a marriage validly performed in another state is an incident of that marriage that

should be available uniformly across the states, regardless of whether that state disagrees with the
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underlving marriage. Parties seeking an uncontested dissolution of their union are not asking the court to
validate the union: they are simply asking the court to dissolve it. By refusing to perform a divorce in a
same-sex couple’s home state, some states have made it incredibly burdensome for that couple to legally
end their relationship.”®

She concluded:

Using the incidental approach, the court can view divorce as an incident of marriage, analyze the policies

behind the incident at issue, and then decide whether the marriage should be recognized for the sole

purpose of performing the divorce.””
While this approach has the merit of being practical and is similar to what 1 will suggest, it has one fatal flaw. It would
require a court in a mini-DOMA state to do something it is prohibited from doing: recognize a same-sex marriage.

Any effort (0 bridge the enormous divide between those states that permit same-sex marriage and those that consider it an
anathema is obviouslyv fraught with peril. Bearing in mind Justice Holmes” aphorism that. “[t]he life of the law has not been
logic: it has been experience,” surely an incremental approach which respects the position of anti-same-sex marriage
jurisdictions while providing relief to their unhappily wed citizens is the most likely of success.

The author’s proposal for same-sex divorce is minimalist: Where a party to a same-sex marriage seeks a simple, uncontested,
no-fault divorce in a mini-DOMA jurisdiction, the court can and should grant the divorce without inquiring into or addressing
the validity of the marriage.

*424 1t must be acknowledged that this proposal will not aid the happily married (or quasi-married) same-sex couple now
residing in a mini-DOMA jurisdiction. Under current law, they have no benefits flowing out of their marital relationship
other than those that might be secured by contract. This proposal will not circumvent the incidents of marriage rules
articulated by the Court in Estin, Vanderbilt, and their progeny. Even a court that might be persuaded to grant a divorce
would probably be barred from addressing financial issues that it would normally resolve in the dissolution of an
opposite-sex marriage. The proposal would also provide no relief. for example, to a member of a same-sex couple whose
spouse is negligently killed in a mini-DOMA state, who wishes to bring a wrongtul death claim.”

The proposed solution has several important benefits. First, it is completely consistent with dominant legal practice in the
United States today. Since the advent of no-fault divorce in California in 1970.°7 all states have made efforts to simplify the
divorce process and make it less adversarial.” Based on the author’s three decades of family law practice, it would be truly
extraordinary for a court to spend its time in an uncontested no-fault divorce questioning the validity of the marriage.

Second, and in the same vein, judicial resources are scarce and judicial time precious. How does 1t benefit the court or the
parties to waste limited judicial resources inquiring into the validity of a marriage when the only action before the court is an
uncontested one to terminate the marriage?

Third, as noted, courts in some of the cited cases have recognized the hardship imposed on their own residents by refusing to
grant a divorce in this situation.™ Hence, one may be able to appeal to the judge’s sense of equity in seeking such a result.

Fourth, this proposal is neither fancitful nor radical. The author has served as codirector of his law school’s Family Law
Clinic for almost three decades. During this time, the clinic has filed divorce complaints where it was far from clear that the
client was legally married. For example, in one case, the client and her husband had separated years before, and she had no
wayv to contact him.? She recalled receiving some papers from a lawyer long ago about a divorce but had long since lost
them and didn’t even know what state they were from. She asked the clinic if she were already divorced, and, of course, no
one could tell her.?” The only practical option to clarify her legal situation was 1o file a divorce and serve her *425 husband
by publication. He did not enter an appearance, and the court granted her a no-fault divorce without further ado. In another
case, where the partics had had a marriage ceremony in another state but 1t appeared that they had failed to obtain a marriage
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license, the clinic filed a divorce for the wife, and the husband appeared and defended on the grounds that there was no valid
marriage. Once the defendant spouse raised the issue, the court quite properly held a hearing on the subject (and ruled that
there was a valid marriage).™™ The point is that it is perfectly appropriate--and commonplace--to file a divorce even where a
party’s marital status might be questioned, and a court will not ordinarily waste its time conducting an inquiry into marital
status when a simple. no-fault divorce is uncontested.””

Fifth, while a purist might question the logic of granting a divorce from a void marriage, there is nothing that inherently
prevents a court from granting a divorce where an annulment might also be available. Pennsylvania statutory law contains an
explicit example. Section 3304(a}(1) of the Pennsylvania Domestic Relations Code, “[g]rounds for annulment of void
marriages,” provides:

{a) General rule--Where there has been no confirmation by cohabitation following the removal of an impediment, the
supposed or alleged marriage of a person shall be deemed void in the following cases:

(1) Where either party at the time of such marriage had an existing spouse and the former marriage had not been annulled nor
had there been a divorce except where that party had obtained a decree of presumed death of the former spouse

Thus, a woman (or man) who discovers, as one of the clinic’s clients did, that her spouse was married all along to someone
else, may seek and obtain an annulment of her void marriage. But. she also has a second legal option: divorce. Section
3301(a)(4) of the Domestic Relations Code. “[¢}rounds for divorce,” provides:

*426 (a) Fault--The court may grant a divorce to the innocent and injured spouse whenever it is judged that the other spouse
has: . ..

(4) Knowingly entered into a bigamous marriage while a former marriage is still subsisting.™
The fact that such a marriage is void and subject to annulment does not prevent a court from granting a divorce.

Finally, it can be readily and honestly argued that this approach 1s fully consistent with the mini-DOMA states’ anti-same-sex
marriage position. The cases where courts have denied a divorce have had the counter-productive result of preserving a
same-sex marriage rather than terminating it. By refusing to grant the divorce, the court is assuring that its resident remains in
the very same-sex marriage that is antithetical to the state’s public policy. For reasons stated above, even an annulment in the
mini-DOMA state is unlikely to free its resident from her same-sex marriage in states that recognize such marriages. On the
other hand, a divorce granted in compliance with the dictates of Williams 1 would be entitled to full faith and credit in all
states.

Indeed, in striking down a mandatory filing fee for poor people seeking divorces, the Supreme Court recognized the
inextricable connection between the right to divorce and the right to marry:
Our conclusion 1s that, given the basic position of the marriage relationship in this societv’s hierarchy of
values and the concomitant state monopolization of the means for legally dissolving this relationship. due
process does prohibit a State from denying, solely because of inability to pay. access to its courts to
individuals who seek judicial dissolution of their marriages.”

The short-term result of a universally recognized divorce is one fewer same-sex marriage. For the plaintiff spouse, the
long-term resuit may be either: 1) remaining single, or 2) entering an opposite-sex marriage, or 3) entering another same-sex
marriage. The first two long-term outcomes carry forward the state’s anti-same-sex marriage position. The third outcome is
actually neutral: the individual is still in a same-sex marriage, albeit a new one, and the sum total of same-sex marriages is
not affected.” The second outcome is not at all fanciful. Individuals have been known to leave same-sex relationships and,
then or later, form opposite sex relationships.™ It would be the height of irony for a court’s *427 refusal to grant an
uncontested divorce to someone in a same-sex marriage to result in that person’s not being truly legally free to enter into an
opposite-sex marriage, the very institution the mini-DOMA states are supposedly trying to preserve and support.
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2012 Robert E. Rains. Professor of Law and Co-Director of the Family Law Clinic. The Pennsylvania State University Dickinson
School of Law, Carlisle. PA USA. The author wishes to thank his research assistant, Ujala Aftab. for her contributions to this
project.

Sec U.S. Const. art. [, § 8, cl. 1.

U.S. Const. amend. X.

Ex parte Burrus, 136 U.S. 586, 593-94 (1890).

See. c.g.. infra text accompanying notes 15-16.

There have been efforts over the vears to create uniform marriage and divorce laws on the state level, but they have met with little
success. The National Conterence of Commissioners on Uniform State Laws issued a proposed Uniform Marriage and Divorce Act
in 1970, but. to date, only cight states have adopted some form of that act. See Unit. Marriage & Divorce Act (amended 1973). 9A
U.L. AL 159 (1998).

388 U.S. 1 (1967)

Loving, 388 U.S. at 6. Had Barack Obama’s parcnts attempted to get married in 1961 in Virginia, or to have even lived in Virginia
as a married couple. they would have been subject to criminal prosecution as were the Lovings.

See Frederick Kunkle. Pa. Cousins Try to Overcome Taboo of 1 Do.” Wash. Post. Apr. 25, 2005. at Bl. available at http://
www.washingtonpost.com/wp-dyn/content/article/2005/04/24/AR2005042401406.html (reporting on Pennsylvania first cousins
who traveled 1o Marvland to avoid Pennsylvania®s prohibition on [irst cousins’ marriage, and noting the cloyingly named Cousins
United to Defeat Discriminating Laws Through Education (C.U.D.D.L.E.)): ef. Marriage Act. 1949, 12 & 13 Geo. 6, ¢. 76, sch. |
(U.K.) (allowing the marriage ot first cousins).

852 P.2d 44 (Haw. 1993).

Id. at 52-54. Bachr was a sharp departure from prior state court decisions on the subject, all of which had rejected the concept ot a
right to same-sex marriage. See Jones v. Hallahan, 501 S.W.2d 588 (Ky. 1973) (asserting “marriage has always been considered as
the union of a man and a woman™); Baker v. Nelson, 191 N.W.2d 185 (Minn. 1971) (holding Minnesota law ~does not authorize
marriage hetween persons of the same sex and that such marriages are ... prohibited” and dismissing the appeal for “want ol a
substantial federal question™), 409 U.S. 810 (1972); Anonymous v. Anonymous, 325 N.Y.S.2d 499 (N.Y. Sup. Ct. 1971) ("The law
makes no provision for “marriage” between persons of the same sex.”): DeSanto v. Barnsley, 476 A.2d 952 (Pa. Super. Ct. 1934)
(holding, “as a matter of law.” two persons ol the same sex cannot contract a common law marriage).

Pub. L. No. 104-199, 110 Stat. 2419 (1996) (codified as amended in scattered sections of 1 U.S.C. and 28 U.S.C.).
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24

1 U.S.C. § 7 (2006). This provision has been and continues to be challenged. Most notably, on July 8. 2010, federal district Judge
Joseph L. Tauro issued two companion decisions striking down this section. In Massachusetts v. U.S. Department of Health and
Human Services. he ruled that this section violated both the Tenth Amendment and the Spending Clause of the U.S. Constitution.
698 F. Supp. 2d 234, 249, 253 (D. Mass. 2010). In Gill v. Otlicc of Personnel Management. he further ruled that it vielated “the
equal protection principles embodied in the Fifth Amendment.” 699 F. Supp. 2d 374, 397 (D. Mass. 2010). The United States
appcaled both decisions to the First Circuit Court of Appeals. but the status of those appeals became murky when Attorney General
Eric Holder announced on Feb. 23, 2011, that President Obama has concluded that this provision is unconstitutional and, “jg]iven
that conclusion. the President has instructed the Department not to defend the statute in such cases. T fully concur with the
President’s determination.” Sec Statement of the Attorney General on Litigation Involving the Detense of Marriage Act. U.S.
Dep’t Just. (Feb. 23, 2011, hup// www justice/gov/opa/pr/201 [/February/11-ag-222.himl. A group of Republican leaders of the
House of Representatives--the Bipartisan Legal Advisory Group-- retained counsel and intervened to defend this section of
DOMA. On May 31. 2012, a panel of the First Circuit Court of Appeals unanimously affirmed the district court in a consolidated
opinion. Comm’n of Massachusetts v. U. S. Dep’t of Health and Human Servs., No. 10-2204, 2012 WL 1948017 (1st Cir. May 31,
2012).

28 U.S.C. § 1738C.

See Peter Hay. Recognition of Same-Sex Legal Relationships in the United States, 54 Am. J. Comp. L. 257, 261 (20006).

U.S. Const. art. IV, § 1.

Comparce Lyvnn D. Wardle, Non-recognition of Same-Sex Marriage Judgments under DOMA and the Constitution, 38 Creighton L.
Rev. 365 (2005) (arguing Congress was acting within its authority under the Full Faith and Credit Clause when it enacted DOMA),
with Hay, supra note 14, at 261 (arguing a “fine distinction™ may be the key to DOMA’s constitutionality). A federal district court
upheld this provision of DOMA against multiple constitutional challenges in Wilson v. Ake, 354 F. Supp. 2d 1298, 1303-04, 1309
(M.D. Fla. 2005).

114 N.E.2d 4 (N.Y. 1953).

See id. at 4-5.

Id. at 5.

Id.

Id.

Id. at 7.
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Id. at 6.

Id.

Id. at 6-7.

id. at 7.

Id. at 9 (Desmond, J.. dissenting).

Sce. e.g.. Steven W. Fitschen. Marriage Matters: A Case for a Get-the-Job-Done-Right Federal Marriage Amendment, 83 N.D. L.
Rev. 1301, 1302, 1307-08 (2007) (quoting Bible passages supporting the author’s position that ~God ordained heterosexual
marriage from the beginning of human history™); see also fennifer Wriggins, Marriage Law and Family Law: Autonomy,
Interdependence, and Couples of the Same Gender, 41 B.C. L. Rev. 265, 315 nn.323-27 (2000) (discussing the debate on whether
heterosexual marriage is ordained by God).

Loving v. Virginia, 388 U.S. 1, 3 (1966).

1d. at 12 (holding that marriage restrictions based on race violate Equal Protection and Due Process); sec also id. at 13 (Stewart, J..
concurring) (It is simply not possible for a state law (o be valid ... which makes the criminality of an act dependent upon the race
of the actor.”).

In rc May’s Estate, 114 N.E.2d at 5.

Sce id.

Sce id.

640 S.W.2d 824, 826-27 (Mo. Ct. App. 1982).

Id. at 826.

Compare id. ("[A]s a matter of comity, Missouri will recognize a marriage valid where contracted unless to do so would violate the
public policy of this state.”), with Williams v. North Carolina, 317 U.S. 287, 296 (1942) ("[I:]ven though [a] cause of action could
not be entertained in the state of the forum. cither because it had been barred by the local statute of limitations or contravened local
policy. the judgment thereon obtained in a sister state is entitled to full faith and credit ... [and although s]Jome exceptions have
been grafied on the rule ... Jthey] have been ew and far between ...

Hesington, 640 S.W.2d at 824.

Id. at 825.
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4 1d. at §24-25.

2 1d. at 824-25, 827.

4 1d. at 826.

M Id.

+ Id. (collecting casces).

16 See id. at 827.

4 Id. (noting that the statute provided the “highest evidence™ of the state’s public policy regarding common law marriage).

48 Lili Mostofi. Legitimizing the Bastard: The Supreme Court’s Treatment of the lllegitimate Child, 14 J. Contemp. Legal Issues 453

(2004) (describing the extension of rights to illegitimate children over the course of approximately forty years). But see Solangel
Maldonado. [llegitimate Harm: Law, Stigma, and Discrimination Against Nonmarital Children, 63 Fla. L. Rev. 345 (2011)
(arguing that social stigma and discrimination against illegitimate issuc continue).

9 Hesington, 640 S.W.2d at §24.

30 678 P.2d 848 (Wash. Ct. App. 1984).

31 Sce id. at 849.

32 1d.

s Id.

o Sec id.

3 Id

36 Id. The opinion does not explain the cight-year delay tfrom the interlocutory decree to the final decree nor indicate who. if anvone.

asked the California court to issuc the final decree.

37 1d. at $49-30.

WestlawNext' -



A MINIMALIST APPROACH TO SAME-SEX DIVORCE.:..., 2012 Utah L. Rev. 393

58

59

60

ol

63

65

66

67

68

69

70

71

73

74

1d. at 850.

Id.

Id. (collecting cases).

Id. (citing Alaska Stat. § (9.35.-080 (1982)).

Id. The court noted that Alaska did not have a provision for common law marriage. and that under Alaska statutory law. a
“Imjarriage is prohibited and void if performed when (1) either party to the proposed marriage has a husband or wife living.” Id.
(citing Alaska Stat. § 25.05.021).

Sce Farah v. Farah, 429 S.E.2d 626, 629 (Va. Ct. App. 1993) (“A marriage that is void where it was celebrated is void
evervwhere.”).

Shippy, 678 P.2d at 851 (quoting Restatement (Second) of Conflict of Laws § 283 emt. i (1971)).

1d.

Id. at 851-32 (citing In re Estatc of Storer, 544 P.2d 95 (Wash. Ct. App. 1975)).

Id. at 852.

Id. at 849.

Sce id. at 849, 852, James had two children. Dorothy Coe and Thomas Shippy. It is unclear whether they were the product of
James™ marriage 1o Marion.

Wis. Stat. §§ 245.10(1), (4), (5) (1973). The United States Supreme Court considered the constitutionality of the law seven vears
after its passage. Zablocki v. Redhail, 434 U.S. 374, 375 (1973).

Sce Wis. Stat. §§ 245.10(1)-(3).

Zablocki, 434 U.S. at 375 n.1 (alterations in original) (quoting Wis. Stat. § 245.10(5)).
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Id. at 377.

Sce Cote-Whitacre v. Dep’t of Pub. Health, 844 N.E.2d 623, 632 n.3 (Mass. 2006) (Spina, J.. concurring).

Proceedings of the Fifty-Third Annual Meeting of the National Conference of Commissioners on Uniform State Laws, 1943
Handbook Nat’l Commissioners on Uniform St. L. & Proc. Fifty-Third Ann. Conf. 64.

Sce id.

Sce Cote-Whitacre. 844 N.E.2d 632 (Spina, J., concurring).

id. at 631. On remand. the Superior Court of Massachusetts. at Suffolk, also applicd Massachusetts’ Marrtage Evasion Act to bar
same-sex couples from New York from being married in Massachusetts. Cote-Whiteacre v. Dep’t of Pub. Health, No. 04-2656,
2006 WL 3208758, at *4-5 (Mass. Super. Ct. Sept. 29. 2006).

125 U.S. 190 (1888).

Sce id. at 193, 215-16.

Id. at 191-92.

1d. at 192-93.

Id. at 193.

Id.

at 193-95.

Id. at 193, 196, 216.

205 U.S. 423 (1907).

Id. at432-33.

Id. at 433-34, 438-39. The partics also had lived in Maryland during the marriage. 1d. at 438,

1d. at 442.
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317 U.S. 287 (1942) (Williams I); sce also Williams v. North Carolina, 325 U.S. 226 (1945) (Williams 11).

Williams I, 317 U.S. at 289-92; Williams 11, 325 U.S. at 234, 236.

Williams 1, 317 U.S. at 289-92; Williams I[, 325 U.S. at 235-39.

Herbert R, Baer. So Your Client Wants a Divorce!: Williams v. North Carolina, 24 N.C. L. Rev. 1. 2 (1949).

Id.

Id.

Williams 1, 317 U.S. at 289-90.

Id.

Id. at 290.

Id. at 289-90.

Id. at 291.

Id. at 292-93, 302.

Id. at 299. 302-04.

Id. at 304.

Williams [I, 325 U.S. at 233-36.

Id. at 235-36 N.B. In describing Williams. this Article uses the Court’s spelling ol “domicil™ in the case. Modern usage is
“domicile.”

1d.
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110 Id. at 227.

1 Id.

2 Id. at 233-34.
13 1d.

14 Id. at 239.
115 Id. at 237.

16 334 U.S. 541, 541 (1948).

17 1d. at 542.

18 1d. at 542-43.

19 Id.
120 Id. at 543.
121 1d
22
123 Id
124 Id.
125 1d. at 549.

126 [d. at 549,

127 354 U.S. 416 (1957).

128 Id. at 417.
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1d.

Id.

Id. at417-18.

Id. at 418.

Id. at 418-19.

Loving v. Virginia, 388 U.S. 1 (1967).

Id. at 2.

Id. at 2-3 N.B. The trial judge suspended the sentence for 25 vears on condition that the Lovings leave Virginia and not return
together during that period of time.

Id. at 10-12.

June 2012,

In re Opinions of the Justices to the Senate, 802 N.E.2d 565 (Mass. 2004).

Kerrigan v. Comm’r Pub. Health, 957 A.2d 407 (Conn. 2008).

Varnum v. Brien, 763 N.W.2d 862 (lowa 2009).

Vt. Stat. Ann. tit. 15, § 8 (2009). enacted over gubernatorial veto. See Vermont Lawmakers Enact Same-Sex Marriage Bill, 35
Fam. L. Rep. (BNA). no. 21,2009 at 1251,

N.H. House Bill No. 436 (2009).

New York Marriage Equality Act. 2011 NUY. Laws 95,
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S.B. 6239. 62 Leg.. Reg. Sess. (Wash. 2012): see William Yardley. Washington State Legislators OK Same-Sex Marriage: Change
Could be Stalled by a Reterendum, Bos. Globe, Feb. 9. 2012, at 2: Washington: Gay Marriage Legalized, N.Y. Times. Feb. 14,
2012, at AlT.

Yardley. supra note 146.

MaryAnn  Spoto.  N.J.  Assembly  Passes  Gay Marriage  Bill.  NJ.Com  (Feb. 16, 2012, 512 PM).
http://www.nj.com/news/index.ssf/2012/02/n)_assembly  passes gay_marriag.html.

Kate Zernickic. Christic  Keeps Promise to Veto Gay Marriage Bill, N.Y. Times. (Feb. 17, 2012). hutp:/
www.nytimes.com/2012/02/18/nyregion/christic-vetoes-gaymarriage-bill html. Under state law, the New Jersey Assembly has two
years, until January 2014, to override the veto. 1d.

Sce Maryland Legislature Enacts Same-Sex Marriage Law. 38 Fam. L.Rep. (BNA). no. 18,2012 at 1227,

Religious Freedom and Civil Marriage Equality Amendment Act. 2009 D.C. Legis. Serv. 18-110.

Sce Fate of Same-Sex Marriage in D.C. Rests in Hands of Congress. 36 Fam. L.Rep. (BNA). no. 8. 2009, at 1095:
Marriage-Homosexuality-District of Columbia-Law Takes Effect. 36 Fam. L. Rep. (BNA). no. 18,2010, at 1215.

Jackson v. D.C. Bd. of Elections & Ethics, 130 S. Ct. 1279 (2010).

In re Marriage Cases, 183 P.3d 384 (Cal. 2008). supcrseded by constitutional amendment as recognized in Strauss v. Horton, 207
P.3d 48, 65 (Cal. 2009).

California high court upholds same-sex marriage ban, CNN (May 27. 2009), http://
wwiav.enn.com/2009/US/05/26/califorpia.same.sex. marriage/index. htm! (Jast visited Jan. 12.2012).

Strauss, 207 P.3d at 48.

Perry v. Schwarzenegger, 704 F. Supp. 2d 921 (N.D. Cal. 2010).

Perry v. Brown, 671 F.3d 1052 (9th Cir. 2012).

Perry v. Brown, No. 10-16696, 2012 WL 1994574 (9th Cir. June 5, 2012).

H.B. 118. 1997 Leg.. Reg. Sess. (Haw. 1997). Hawaii has since established civil unions. and. effective JTan. 1, 2012, the provisions
of Hawaii state tax law that apply to married spouses apply to partners in a civil union. See Matthew 1. Eickman. Same-Sex
Marriage: DOMA and the States™ Approaches. 36 Family L. Rep. (BNA) 1383, 1385 (2010).

Baker v. State, 744 A.2d 864 (Vt. 1999): sce Vermont Lawmakers Enact Same-Sex Marriage Bill. Fam. L. Rep. (BNA), no. 21.
2009, at 1251.
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Vt. Stat. Ann. tit. 23, § 1204(a) (2007).

S.B. 115. 2009 Leg., 2009-2010 Sess. (Vt. 2009).
2003 N.J. Laws 2406.
2006 N_J. Laws 103 (enacted in response to Lewis v. Harris, 908 A.2d 196 (N.J. 2006)).

N.J. Rev. Stat. § 37:1-29 (2009): scc also N.J. Rev. Stat. § 37:1-31 (2009).

Chrisstine  Nvholm, [Hlinois  Governor  Quinn signs  civil  union  bill.  Examiner.com  (Fecb. 1, 2011).
http://www.examiner.com/social-justice-in-national/illinois-governor-quinn-signs-civil-union-bill.

Id.

2007 Wash. Sess. Laws 618, Wash. Rev. Code § 26-60-055 (repealed 2009).

Wash. Rev. Code § 26-60-015 (2012).

Or. Rev. Stat. § 106.325(3) (2009).

N.J. Stat. Ann. § 37:1-31 (West 201 1). available at hup:// www.njleg.state.nj.us/2006/Bills/PLO6/103__HTM.

Sce Godfrey v. Spano, 920 N.E.2d 328 (N.Y. 2009): C.M. v. C.C., 867 N.Y.S.2d 884 (2008) (holding that principles of comity
permitied New York to reegnize, and thus exercise jurisdiction over, a couple’s same-sex marriage in Massachusetts). Thus. a New
York trial court was able in 2010 to grant a divoree to a same-sex couple who had entered into a civil union in Vermont without
addressing the difficult issues that a state law prohibiting recognition of same-sex marriages would have presented. Parker v.
Waronker, 918 N.Y.S.2d 822, 822 (N.Y. Supp. Ct. 2010).

See Tim Craig, Uproar in D.C. as Same-Sex Marriage Gains, Wash. Post, May 6. 2009. at Al. available at
http://www.washingtonpost.com/wp-dyvn/content/article/2009/05/05/AR 2009050501618 .heml.

Whether Out-ot-State Same-Sex Marriage That is Valid in the State of Celebration May be Recognized in Maryland, 95 Md. Op.
Aty Gen. 3 (2010).

Marvland Ofters Health Benefits to Workers in Same-Sex Marriages from Other States, 36 Family Law Rep. (BNA} 1335, 1335
(2010).

11-01 N.M. Op. Att'y Gen. 1 (2011).
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181 2 Alexis de Tocqueville, Democracy in America 136 (Alfred A. Knopt 1945).
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183 1d. at 539.

184 1d. at 559-60.
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189 1d. at 364,
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191 1d.
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See supra text accompanying notes 93-103.
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Sosna v. lowa, 419 U.S. 393,410 (1975).
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Sec infra text accompanying notes 228-245.
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Id. at 659.

Id. at 681.

Id. at 663 (citing Tex. Const. art I, § 32).

Id. at 669-70.

Id. at 670.

Id. at 677.

Id. at 678-79.

Id. at 679.

There is one Texas twial court case in which the court granted a divorce by agreement to two women who had been married in
Massachusetts. The state tried to intervene unsuccessfully. The state appealed. but the Court of Appeals. Austin, ruled that the state
lacked standing and dismissed the appeal. State v. Naylor, 330 S.W.3d 434 (Tex. App. 2011), petition for review filed Mar. 21,
2011. Thus, while the divorce decree remains valid, the appellate decision cannot be construed as an affirmance on the merits, nor
is it inconsistent with In the Matter of the Marriage of L.B. and H.B.

802 A.2d 170, 172 (Conn. App. Ct. 2002).

Id. at 172, 184.

1d. at 175. The refusal of most American states to recognize valid same-sex marriages from other jurisdictions does not always
disadvantage one or both parties to such a marriage. In the anomalous case of In re Marriage of Bureta, a former husband sought to
end his pension payments to his ex-wife on the grounds that she had remarried. 164 P.3d 534, 534 (Wash. Ct. App. 2007). She had
traveled to Oregon with her female partner. obtained a marriage license. and participated in a marriage ceremony. I1d. at 535. But,
later. the Oregon Supreme Court declared such marriage to be invalid. 1d. Thus, the Washington courts concluded that the ex-wife
had never remarried--despite the ceremony--and the ex-husband was not entitled 10 an order terminating the payments to her. Id. at
536.

I use ~foreign™ in the sense of extra-territorial. This could mean another state. although in this case the partics were married in a
forcign country.

253 P.3d 153 (Wyo. 2011).
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232 Id. at 157.

23 id. at 154 n.1.

234 Id. at 155 (quoting Wyo. Stat. Ann. § 20-1-111 (2009)).
= Id. at 154 (quoting Wyo. Stat. Ann. § 20-1-101).

236 1d. at 156. (discussing Wyo. Stat. Ann. § 20-1-101).

21 Id. (citing Hoagland v. Hoagland, 193 P. 843, 843-44 (Wyo. 1920)).
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239 1d.
240 Id.
b 1d.

242 928 N.Y.S.2d 97 (N.Y. App. Div. 2011).
23 1d. at 97.

244 Id. a1 99. 123,
1d.

M6 No. 69,2012 WL 1758629 (Md. Ct. App. May 18, 2012).

a7 Id. at *].
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Id. at *6.
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Sce supra text accompanying notes 234-237, 245,
No. 69.2012 WL 1758629 at *5 (Md. Ct. App. May 18§, 2012).

Sec supra text accompanying note 178.

Barbara J. Cox, Using an “Incidents of Marriage™ Analysis When Considering Interstate Recognition of Same-Sex Couples’
Marriages, Civil Unions, and Domestic Partnerships, 13 Widener L.J. 699, 757 (2004).

Id. at 718-19.

Id.

Linda Silberman, Same-Sex Marriage: Refining the Conflict of Laws Analysis, 153 U. Pa. L. Rev. 2195 (2005).

Id. a1 2204, 2213.

2008 Mass. Acts 216 (repeal effective Aug. 1, 2008): sce supra text accompanying notes 76-80.

Pam Belluck & Katic Zezima, A 1913 Law Dies 1o Better Serve Gay Marriages. N.Y. Times (July 6. 2008), http://
www.nytimes.com/2008/07/16/us/t6gay. huml?_4=1&pagewanted=print.

Jessica A. Hoogs. Divorce Without Marriage: Establishing a Uniform Dissolution Procedure for Domestic Partners Through a
Comparative Analysis of European and American Domestic Partners Laws, 54 Hastings L.J. 707, 708 (2003).

See supra note 5.

Louis Thorson. Same-Sex Divorce and Wisconsin Courts: Imperfect Harmony?, 92 Marq. L. Rev. 617, 618-19 (2009).

1d. at 619.
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1d. at 642.

John M. Yarwood. Breaking Up is Hard to Do: Mini-DOMA States, Migratory Same-Sex Marriage, Divorce, and a Practical
Solution to Property Division, 89 B.U. L. Rev. 1355, 1388 (2009).

William Shakespeare, Hamlet, Prince of Denmark 51 (W.G. Clark & W.A. Wright eds., 2d ed. 1874).

Danielle Johnson. Same-Sex Divorce Jurisdiction: A Critical Analysis of Chambers v. Ormiston and Why Divorce Is an Incident of
Marriage that Should Be Uniformly Recognized Throughout the States, 50 Santa Clara L. Rev. 225, 227 (2010).

1d. at 245-46.

Id. at 253-54.

Oliver Wendell Holmes. Jr., The Common Law [ (Harvard Univ. Press 1881).

Sce, e.g.. Littleton v, Prange, 9 S.W.3d 223, 223, 231 (Tex. Cr. App. 1998) (holding that the person who had married a male
decedent could not maintain a wrongful death action as a surviving spouse because she was a male-to-female transsexual and
hence in a non-recognized same-sex marriage).

See Robert E. Rains & Gianluca Benedetti. A Discursive Essay on the Nature of Marriage and Divorce in Italy and the United
States, 10 Dig. 1.22-23 (2002).

Sce id.

Sce. e.g.. supra text accompanyving note 241,

Since this case did not result in a reported decision, the client’s name is not cited here for privacy reasons.

There is no national register of divorces in the United States.

Jagdeo v. Dookharan, 58 Cumb. 195 (2009).

This approach is also completely consistent with the only appellate case in Pennsylvania addressing same-sex marriage. De Santo
v. Barnsley, 476 A.2d 952, 956 (Pa. Supcr. Ct. 1984). In De Santo. one man sued another man in divoree claiming that they had
entered into a common law marriage. 1d. at 952, The detendant filed an answer denying that the defendant and the plaintiff were
ever married or were capable of being married. 1d. Since the defendant put the existence of the marriage at issue. it was entirely
appropriate for the trial court to address that matter, and it did so. finding that there was no valid marriage. [d. That finding was
affirmed on appeal. with the superior court ruling as a matter of law that two persons of the same sex could not contract a common
law marriage in Pennsylvania. Id.
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280 23 Pa. Cons. Stat. § 3304(a)(1) (1990).

281 Id. at § 3301a)4).

82 Boddie v. Connecticut, 401 U.S. 371, 374 (1971).

283 Of course, it is possible that the other party to the initial same-sex marriage might also remarry another person of the same sex.
which would create an additional same-sex marriage.

284 Sce. for example, L.S.K. v. H.A.N., a Pennsylvania child support case between two formerly lesbian parters. in which the court
noted that both women are now married. 813 A.2d 872, 875 n.2 (Pa. Super. Ct. 2002). Similarly. in the long-running interstate
custody battles between former Vermont civil union parmers. Lisa Miller and Janet Miller-Jenkins. see Miller-Jenkins v.
Miller-Jenkins, 12 A.3d 768 (Vt. 2010). Lisa Miller has purportedly “renounced her homosexuality,” rediscovered her Baptist
faith, and ~is often flanked by others who’ve renounced their homosexuality and joined the faith.” See Lorraine Ali. Mrs. Kramer
vs. Mrs. Kramer. Newsweck (Dec. 6, 2008). htip://www.newsweek.com/2008/12/05/mrs-kramer-vs-mrs-kramer.print. html.
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Future Developments

For the latest information about developments related to
Publication 555, such as legislation enacted after it was
published, go to www.irs.gov/pub555.

What's New

New Form 8958. Form 8958, Allocation of Tax Amounts
Between Certain Individuals in Community Property
States, is new. Use Form 8958 to determine the allocation
of tax amounts between married filing separate spouses,
California or Washington same-sex spouses, or registered
domestic partners (RDPs) with community property rights.
Each of you must complete and attach Form 8958 to your
Form 1040.

Important Reminder

Photographs of missing children. The Internal Reve-
nue Service is a proud partner with the National Center for
Missing and Exploited Children. Photographs of missing
children selected by the Center may appear in this publi-
cation on pages that would otherwise be blank. You can
help bring these children home by looking at the photo-
graphs and calling 1-800-THE-LOST (1-800-843-5678) if
you recognize a child.

Introduction



This publication is for married taxpayers who are domi-
ciled in one of the following community property states:

o Arizona,

e California,

¢ |daho,

o | ouisiana,

® Nevada,

° New Mexico,
° Texas,

° Washington, or
° Wisconsin.

This publication does not address the federal tax treat-
ment of income or property subject to the “community
property” election under Alaska state laws.

Community property laws affect how you figure your in-
come on your federal income tax return if you are married,
live in a community property state or country, and file sep-
arate returns. For federal tax purposes, a marriage means
only a legal union between a man and woman as husband
and wife and the word “spouse” refers only to a person of
the opposite sex who is a husband or a wife. If you are
married, your tax usually will be less if you file married fil-
ing jointly than if you file married filing separately. How-
ever, sometimes it can be to your advantage to file sepa-
rate returns. If you and your spouse file separate returns,
you have to determine your community income and your
separate income,

Community property laws also affect your basis in
property you inherit from a married person who lived in a
community property state. See Death of spouse, later.

Registered domestic partners (RDPs) and same-sex
spouses. This publication is also for RDPs who are do-
miciled in Nevada, Washington, or California and for indi-
viduals in California and Washington who, for state law
purposes, are married to an individual of the same sex.
For 2010 and following years, a RDP in Nevada, Wash-
ington, or California (or a person in California or Washing-
ton who is married to a person of the same sex) generally
must follow state community property laws and report half
the combined community income of the individual and his
or her RDP (or California or Washington same-sex
spouse).

These rules apply to RDPs in Nevada, Washington,
and California in 2010 and following years because they
have full community property rights in 2010. Nevada
RDPs attained these rights as of October 1, 2009. Wash-
ington RDPs attained them as of June 12, 2008, and Cali-
fornia RDPs attained them as of January 1, 2007. For
years prior to 2010, RDPs who reported income without
regard to the community property laws may file amended
returns to report half of the community income of the
RDPs for the applicable periods, but are not required to do
so. If one of the RDPs files an amended return to report

Page 2

half of the community income, the other RDP must report
the other half.

RDPs (and individuals in California and Washington
who are married to an individual of the same sex) are not
married for federal tax purposes. They can use only the
single filing status, or if they qualify, the head of household
filing status.

& You can find answers to frequently asked ques-
N tions by going to www.irs.gov/pub555 and click-
Aw.f] ing on Questions and Answers for Registered
Domestic Partners in Community Property States and
Same-Sex Spouses in California under Other ltems You
May Find Usetul.

Comments and suggestions. We welcome your com-
ments about this publication and your suggestions for fu-
ture editions.

You can write to us at the following address:

Internal Revenue Service

Individual and Specialty Forms and Publications
Branch

SE:W:CAR:MP:T:{

1111 Constitution Ave. NW, IR-6526
Washington, DC 20224

We respond to many letters by telephone. Therefore, it
would be helpful if you would include your daytime phone
number, including the area code, in your correspondence.

You can email us at faxforms@irs.gov. Please put
“Publications Comment” on the subject line. You can also
send us comments from www.irs.gov/formspubs/. Select
“Comment on Tax Forms and Publications” under “More
Information.”

Although we cannot respond individually to each com-
ment received, we do appreciate your feedback and will
consider your comments as we revise our tax products.

Ordering forms and publications. Visit www.irs.gov/
formspubs/ to download forms and publications, call
1-800-TAX-FORM (1-800-829-3676), or write to the ad-
dress below and receive a response within 10 days after
your request is received.

Internal Revenue Service
1201 N. Mitsubishi Motorway
Bloomington, IL 61705-6613

Tax questions. If you have a tax question, check the
information available on IRS.gov or call 1-800-829-1040.
We cannot answer tax questions sent to either of the
above addresses.

Useful ltems

You may want to see:
Publication
(0 504 Divorced or Separated Individuals
1 505 Tax Withholding and Estimated Tax
3 971 Innocent Spouse Reliet
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Form (and Instructions)
[0 8857 Request for Innocent Spouse Relief

1 8958 Allocation of Tax Amounts Between Certain
Individuals in Community Property States

See How To Get Tax Help near the end of this publication
for information about getting these publications and forms.

Domicile

Whether you have community property and community in-
come depends on the state where you are domiciled. If
you and your spouse {or RDP/California or Washington
same-sex spouse) have different domiciles, check the
laws of each to see whether you have community property
or community income.

You have only one domicile even if you have more than
one home. Your domicile is a permanent legal home that
you intend to use for an indefinite or unlimited period, and
to which, when absent, you intend to return. The question
of your domicile is mainly a matter of your intention as in-
dicated by your actions. You must be able to show that
you intend a given place or state to be your permanent
home. If you move into or out of a community property
state during the year, you may or may not have commun-
ity income.

Factors considered in determining domicile include:

¢ Where you pay state income tax,

® Where you vote,

Location of property you own,

® Your citizenship,

Length of residence, and

° Business and social ties to the community.

Amount of time spent. The amount of time spent in one
place does not always explain the difference between
home and domicile. A temporary home or residence may
continue for months or years while a domicile may be es-
tablished the first moment you occupy the property. Your
intent is the determining factor in proving where you have
your domicile.

Note. When this publication refers to where you live, it
means your domicile.

Community or Separate
Property and Income

If you file a federal tax return separately from your spouse,
you must report half of all community income and all of
your separate income. Likewise, a RDP (and an individual
in California and Washington who is married to an individ-
ual of the same sex) must report half of all community
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income and all of his or her separate income on his or her
federal tax return. You each must attach your Form 8958
to your Form 1040 showing how you figured the amount
you are reporting on your return.

Generally, the laws of the state in which you are domi-
ciled govern whether you have community property and
community income or separate property and separate in-
come for federal tax purposes. The following is a sum-
mary of the general rules. These rules are also shown in
Iable 1.

Community property. Generally, community property is
property:

° That you, your spouse (or RDP/California or Washing-
ton same-sex spouse}, or both acquire during your
marriage (or registered domestic partnership/
same-sex marriage in California or Washington) while
you and your spouse {(or RDP/California or Washing-
ton same-sex spouse) are domiciled in a community
property state.

® That you and your spouse (or RDP/California or
Washington same-sex spouse) agreed to convert
from separate to community property.

° That cannot be identified as separate property.

Community income. Generally, community income is in-
come from:

° Community property.

® Salaries, wages, and other pay received for the serv-
ices performed by you, your spouse (or RDP/Califor-
nia or Washington same-sex spouse}, or both during
your marriage (or registered domestic partnership/
same-sex marriage in California or Washington).

© Real estate that is treated as community property un-
der the laws of the state where the property is located.

Separate property. Generally, separate property is:

® Property that you or your spouse (or RDP/California or
Washington same-sex spouse) owned separately be-
fore your marriage (or registered domestic partner-
ship/same-sex marriage in California or Washington).

° Money earned while domiciled in a noncommunity
property state.

o Property that you or your spouse (or RDP/ California
or Washington same-sex spouse) received separately
as a gift or inheritance during your marriage (or regis-
tered domestic partnership/same-sex marriage in Cal-
ifornia or Washington).

° Property that you or your spouse (or RDP/California or
Washington same-sex spouse) bought with separate
funds, or acquired in exchange for separate property,
during your marriage (or registered domestic partner-
ship/same-sex marriage in California or Washington).

® Property that you and your spouse (or RDP/California
or Washington same-sex spouse) converted from
community property to separate property through an
agreement valid under state law.
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¢ The part of property bought with separate funds, if part
was bought with community funds and part with sepa-
rate funds.

Separate income. Generally, income from separate
property is the separate income of the spouse (or RDP/
California or Washington same-sex spouse) who owns the
propetrty.

In Idaho, Louisiana, Texas, and Wisconsin, in-

i come from most separate property is community
income.

Identifying Income,
Deductions, and Credits

If you file separate returns, you and your spouse (or RDP/
California or Washington same-sex spouse) each must at-
tach your Form 8958 to your Form 1040 to identify your
community and separate income, deductions, credits, and
other return amounts according to the laws of your state.

Income

The following is a discussion of the general effect of com-
munity property laws on the federal income tax treatment
of certain items of income.

Table 1. General Rules — Property and Income: Community or Separate?

Community property is property:

¢ That you, your spouse {or RDP/California or Washington
same-sex spouse), or both acquire during your marriage
(or registered domestic partnership/same-sex marriage
in California or Washington) while you are domiciled in a
community property state. (Includes the part of property
bought with community property funds if part was bought
with community funds and part with separate funds.)

¢ That you and your spouse (or RDP/California or
Washington same-sex spouse) agreed to convert from
separate to community property.

¢ That cannot be identified as separate property.

Separate property is:

° Property that you or your spouse (or RDP/California or
Washington same-sex spouse) owned separately
before your marriage (or registered domestic
partnership/same-sex marriage in California or
Washington).

° Money earned while domiciled in a noncommunity
property state.

° Propenrty either of you received as a gift or inherited
separately during your marriage (or registered domestic
partnership/same-sex marriage in California or
Washington).

¢ Property bought with separate funds, or exchanged for
separate property, during your marriage (or registered
domestic partnership/same-sex marriage in California or
Washington).

° Property that you and your spouse (or RDP/California or
Washington same-sex spouse) agreed to convert from
community to separate property through an agreement
valid under state law.

® The part of property bought with separate funds, if part
was bought with community funds and part with
separate funds.

Community income 23 is income from:
e Community property.

* Salaries, wages, or pay for services of you, your spouse
(or RDP/California or Washington same-sex spouse), or
both during your marriage (or registered domestic
partnership/same-sex marriage in California or
Washington).

o Real estate that is treated as community property under
the laws of the state where the property is located.

Separate income 2 is income from:
e Separate property which belongs to the spouse who
owns the propernty.
° Separate property which belongs to the RDP/California
or Washington same-sex spouse who owns the

property.

'In idaho, Louisiana. Texas, and Wisconsin. income from most separate property is community income.
2Check your state law if you are separated but do not meet the conditions discussed in Spouses living apart all year, later. In some states,
the income you earn after you are separated and before a divorce decree is issued continues to be community income. In other states, it

is separate income.

3Under special rules, income that can otherwise be characterized as community income may not be treated as community income for
federal income tax purposes in certain situations. See Community Property Laws Disregarded, later.
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Wages, earnings, and profits. A spouse's (or RDP's/
California or Washington same-sex spouse's) wages,
earnings, and net profits from a sole proprietorship are
community income and must be evenly spiit.

Dividends, interest, and rents. Dividends, interest, and
rents from community property are community income
and must be evenly split. Dividends, interest, and rents
from separate property are characterized in accordance
with the discussion under [ncome from separate property,
later.

Example. If you and your spouse, (or RDP/California
or Washington same-sex spouse) buy a bond that is con-
sidered community property under your state laws, half
the bond interest belongs to you and half belongs to your
spouse. You each must show the bond interest and the
split of that interest on your Form 8958, and report half the
interest on your Form 1040. Attach your Form 8958 to
your Form 1040.

Alimony received. Alimony or separate maintenance
payments made prior to divorce are taxable to the payee
spouse only to the extent they exceed 50% (his or her
share) of the reportable community income. This is so be-
cause the payee spouse is already required to report half
of the community income. See also Alimony paid, later.

Gains and losses. Gains and losses are classified as
separate or community depending on how the property is
held. For example, a loss on separate property, such as
stock held separately, is a separate loss. On the other
hand, a loss on community property, such as a casualty
loss to your home held as community property, is a com-
munity loss. See Publication 544, Sales and Other Dispo-
sitions of Assets, for information on gains and losses. See
Publication 547, Casualties, Disasters, and Thefts, for in-
formation on losses due to a casualty or theft.

Withdrawals from individual retirement arrange-
ments (IRAs) and Coverdell Education Savings Ac-
counts (ESAs). There are several kinds of individual re-
tirement arrangements (IRAs). They are traditional IRAs
(including SEP-IRAs), SIMPLE IRAs, and Roth IRAs. IRAs
and ESAs by law are deemed to be separate property.
Therefore, taxable IRA and ESA distributions are separate
property, even if the funds in the account would otherwise
be community property. These distributions are wholly
taxable to the spouse (or RDP/California or Washington
same-sex spouse} whose name is on the account. That
spouse (or RDP/California or Washington same-sex
spouse) is also liable for any penalties and additional
taxes on the distributions.

Pensions. Generally, distributions from pensions will be
characterized as community or separate income depend-
ing on the respective periods of participation in the pen-
sion while married (or during the registered domestic part-
nership/same-sex marriage in California or Washington)
and domiciled in a community property state or in a non-
community property state during the total period of partici-
pation in the pension. See the example under Civil service
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retirement, later. These rules may vary between states.
Check your state law,

Lump-sum distributions. If you were born before
January 2, 1936, and receive a lump-sum distribution from
a qualified retirement plan, you may be able to choose an
optional method of figuring the tax on the distribution. For
the 10-year tax option, you must disregard community
property laws. For more information, see Publication 575,
Pension and Annuity Income, and Form 4972, Tax on
Lump-Sum Distributions.

Civil service retirement. For income tax purposes,
community property laws apply to annuities payable under
the Civil Service Retirement Act (CSRS) or Federal Em-
ployee Retirement System (FERS).

Whether a civil service annuity is separate or commun-
ity income depends on your marital status (or your status
as a RDP/California or Washington same-sex spouse)
and domicile of the employee when the services were per-
formed for which the annuity is paid. Even if you now live
in a noncommunity property state and you receive a civil
service annuity, it may be community income if it is based
on services you performed while married (or during the
registered domestic partnership/same-sex marriage in
California or Washington) and domiciled in a community
property state.

if a civil service annuity is a mixture of community in-
come and separate income, it must be divided between
the two kinds of income. The division is based on the em-
ployee's domicile and marital status (or RDP/California or
Washington same-sex marital status) in community and
noncommunity property states during his or her periods of
service.

Example. Henry Wright retired this year after 30 years
of civil service. He and his wife were domiciled in a com-
munity property state during the past 15 years.

Since half the service was performed while the Wrights
were married and domiciled in a community property
state, half the civil service retirement pay is considered to
be community income. f Mr. Wright receives $1,000 a
month in retirement pay, $500 is considered community
income—nhalf ($250) is his income and half ($250) is his
wife's.

Military retirement pay. State community property
laws apply to military retirement pay. Generally, the pay is
either separate or community income based on the marital
status and domicile of the couple while the member of the
Armed Forces was in active military service. For example,
military retirement pay for services performed during mar-
riage and domicile in a community property state is com-
munity income.

Active military pay earned while married and domiciled
in a community property state is also community income.
This income is considered to be received half by the
member of the Armed Forces and half by the spouse.

Partnership income. If an interest is held in a partner-
ship, and income from the partnership is attributable to the
efforts of either spouse (or RDP/California or Washington
same-sex spouse), the partnership income is community
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property. If it is merely a passive investment in a separate
property partnership, the partnership income will be char-
acterized in accordance with the discussion under [ncome
from separate property, later.

Tax-exempt income. For spouses, community income
exempt from federal tax generally keeps its exempt status
for both spouses. For example, under certain circumstan-
ces, income earned outside the United States is tax ex-
empt. If you earned income and met the conditions that
made it exempt, the income is also exempt for your
spouse even though he or she may not have met the con-
ditions. RDPs and same-sex married couples in California
and Washington should consuit the particular exclusion
provision to see if the exempt status applies to both.

Income from separate property. In some states, in-
come from separate property is separate income. These
states include Arizona, California, Nevada, New Mexico,
and Washington. Other states characterize income from
separate property as community income. These states in-
clude Idaho, Louisiana, Texas, and Wisconsin.

Exemptions

When you file separate returns, you must claim your own
exemption amount for that year. (See your tax return in-
structions.)

You cannot divide the amount allowed as an exemption
for a dependent between you and your spouse (or RDP/
California or Washington same-sex spouse). When com-
munity funds provide support for more than one person,
each of whom otherwise qualifies as a dependent, you
and your spouse (or RDP/California or Washington
same-sex spouse) may divide the number of dependency
exemptions as explained in the following example.

Example. Ron and Diane White have three dependent
children and live in Nevada. If Ron and Diane file sepa-
rately, only Ron can claim his own exemption, and only
Diane can claim her own exemption. Ron and Diane can
agree that one of them will claim the exemption for one,
two, or all of their children and the other will claim any re-
maining exemptions. They cannot each claim half of the
total exemption amount for their three children.

Deductions

If you file separate returns, your deductions generally de-
pend on whether the expenses involve community or sep-
arate income.

Business and investment expenses. If you file sepa-
rate returns, expenses incurred to earn or produce com-
munity business or investment income are generally divi-
ded equally between you and your spouse (or RDP/
California or Washington same-sex spouse). Each of you
is entitled to deduct one-half of the expenses on your sep-
arate returns. Separate business or investment income is
deductible by the spouse (RDP/California or Washington
same-sex spouse) who earns the income.
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Other limits may also apply to business and investment
expenses. For more information, see Publication 535,
Business Expenses, and Publication 550, Investment In-
come and Expenses.

Alimony paid. Payments that may otherwise qualify as
alimony are not deductible by the payer if they are the re-
cipient spouse's part of community income. They are de-
ductible as alimony only to the extent they are more than
that spouse's part of community income.

Example. You live in a community property state. You
are separated but the special rules explained later under
Spouses living apart all year do not apply. Under a written
agreement, you pay your spouse $12,000 of your $20,000
total yearly community income. Your spouse receives no
other community income. Under your state law, earnings
of a spouse living separately and apart from the other
spouse continue as community property.

On your separate returns, each of you must report
$10,000 of the total community income. In addition, your
spouse must report $2,000 as alimony received. You can
deduct $2,000 as alimony paid.

IRA deduction. Deductions for IRA contributions cannot
be split between spouses (or RDPs/California or Washing-
ton same-sex spouses). The deduction for each spouse
{or RDP/California or Washington same-sex spouse) is
figured separately and without regard to community prop-
erty laws.

Personal expenses. Expenses that are paid out of sepa-
rate funds, such as medical expenses, are deductible by
the spouse who pays them. If these expenses are paid
from community funds, divide the deduction equally be-
tween you and your spouse.

Credits, Taxes, and Payments

The following is a discussion of the general effect of com-
munity property laws on the treatment of certain credits,
taxes, and payments on your separate return.

Child tax credit. You may be entitled to a child tax credit
for each of your qualifying children. You must provide the
name and identification number (usually the social secur-
ity number) of each qualifying child on your return. See
your tax return instructions for the maximum amount of the
credit you can claim for each qualifying child.

Limit on credit. The credit is limited if your modified
adjusted gross income (modified AGI) is above a certain
amount. The amount at which the limitation (phaseout) be-
gins depends on your filing status. Generally, your credit
is limited to your tax liability unless you have three or more
qualifying children. See your tax return instructions for
more information.

Self-employment tax. For the effect of community prop-
erty laws on the income tax treatment of income from a
sole proprietorship and partnerships, see Wages, earn-
ings, and profits and Partnership income, earlier. The fol-
lowing rules only apply to persons married for federal tax
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purposes. RDPs and same-sex spouses in California and
Washington report community income for self-employ-
ment tax purposes the same way they do for income tax
purposes.

Sole proprietorship. With regard to net income from
a trade or business (other than a partnership) that is com-
munity income. self-employment tax is imposed on the
spouse carrying on the trade or business.

Partnerships. All of the distributive share of a married
partner's income or loss from a partnership trade or busi-
ness is attributable to the partner for computing any
self-employment tax, even if a portion of the partner's dis-
tributive share of income or loss is community income or
loss that is otherwise attributable to the partner's spouse
for income tax purposes. If both spouses are partners, any
self-employment tax is allocated based on their distribu-
tive shares.

Federal income tax withheld. Report the credit for fed-
eral income tax withheld on community wages in the same
manner as your wages. If you and your spouse file sepa-
rate returns on which each of you reports half the com-
munity wages, each of you is entitled to credit for half the
income tax withheld on those wages. Likewise, each
RDP/California or Washington same-sex spouse is enti-
tied to credit for half the income tax withheld on those wa-
ges.

Estimated tax payments. In determining whether you
must pay estimated tax, apply the estimated tax rules to
your estimated income. These rules are explained in Pub-
lication 505.

If you think you may owe estimated tax and want to pay
the tax separately (RDPs and same-sex spouses in Cali-
fornia and Washington must pay the tax separately), de-
termine whether you must pay it by taking into account:

1. Half the community income and deductions,
2. All of your separate income and deductions, and

3. Your own exemption and any exemptions for depend-
ents that you may claim.

Whether you and your spouse pay estimated tax jointly
or separately will not affect your choice of filing joint or
separate income tax returns.

If you and your spouse paid estimated tax jointly but file
separate income tax returns, either of you can claim all of
the estimated tax paid, or you may divide it between you
in any way that you agree upon.

If you cannot agree on how to divide it, the estimated
tax you can claim equals the total estimated tax paid times
the tax shown on your separate return, divided by the total
of the tax shown on your return and your spouse's return.

If you paid your estimaled taxes separately, you get
credit for only the estimated taxes you paid.

Earned income credit. You may be entitled fo an
earned income credit (EIC). You cannot claim this credit if
your filing status is married filing separately.

If you are married, but qualify 1o file as head of house-
hold under rules for married taxpayers living apart (see
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Publication 501, Exemptions, Standard Deduction, and
Filing Information), and live in a state that has community
property laws, your earned income for the EIC does not in-
clude any amount earned by your spouse that is treated
as belonging to you under community property laws. That
amount is not earned income for the EIC, even though you
must include it in your gross income on your income tax
return. Your earned income includes the entire amount
you earned, even if part of it is treated as belonging to
your spouse under your state’'s community property laws.
The same rule applies to RDPs and same-sex spouses in
California and Washington.

This rule does not apply when determining your
7 % adjusted gross income (AGl) for the EIC. Your
(IIMILd AG/ includes that part of both your and your
spouse's (or RDP’'s/California or Washington same-sex
spouse's) wages that you are required to include in gross
income shown on your tax return.

For more information about the EIC, see Publication
596, Earned Income Credit (EIC).

Overpayments. The amount of an overpayment on a
joint return is allocated under the community property
laws of the state in which you are domiciled.

¢ |f, under the laws of your state, community property is
subject to premarital or other separate debts of either
spouse, the full joint overpayment may be used to off-
set the obligation.

@ {f, under the laws of your state, community property is
not subject to premarital or other separate debts of ei-
ther spouse, only the portion of the joint overpayment
allocated to the spouse liable for the obligation can be
used to offset that liability. The portion allocated to the
other spouse can be refunded.

Community Property Laws
Disregarded

The following discussions are situations where special
rules apply to community property and community income
for spouses. These rules do not apply to RDPs or Califor-
nia or Washington same-sex spouses.

Certain community income not treated as community
income by one spouse. Community property laws may
not apply to an item of community income that you re-
ceived but did not treat as community income. You are re-
sponsible for reporting all of that income item if:

1. You treat the item as if only you are entitled to the in-
come, and

2. You do not notify your spouse of the nature and
amount of the income by the due date for filing the re-
turn (including extensions).

Relief from liability arising from community property
law. You are not responsible for the tax relating to an item

Page 7



of community income if all the following conditions are
met.

1. You did not file a joint return for the tax year.

2. You did not include an item of community income in
gross income.

3. The item of community income you did not include is
one of the following:

a. Wages, salaries, and other compensation your
spouse (or former spouse) received for services
he or she performed as an employee.

b. Income your spouse (or former spouse) derived
from a trade or business he or she operated as a
sole proprietor.

¢. Your spouse's {(or former spouse's) distributive
share of partnership income.

d. Income from your spouse's (or former spouse’s)
separate property (other than income described in
(a), (b), or {c}). Use the appropriate community
property law to determine what is separate prop-
erty.

e. Any other income that belongs to your spouse (or
former spouse) under community property law.

4. You establish that you did not know of, and had no
reason o know of, that community income.

5. Under all facts and circumstances, it would not be fair
to include the item of community income in your gross
income.

Requesting relief. For information on how and when
to request relief from liabilities arising from community
property laws, see Community Property Laws in Publica-
tion 971, Innocent Spouse Relief.

Equitable relief. If you do not qualify for the relief dis-
cussed earlier under Relief from liability arising from com-
munity property law and are now liable for an underpaid or
understated tax you believe should be paid only by your
spouse (or former spouse), you may request equitable re-
lief. To request equitable relief, you must file Form 8857,
Request for Innocent Spouse Relief. Also see Publication
971.

Spousal agreements. In some states a husband and
wife may enter into an agreement that affects the status of
property or income as community or separate property.
Check your state law to determine how it affects you.

Nonresident alien spouse. If you are a U.S. citizen or
resident alien and you choose to treat your nonresident
alien spouse as a U.S. resident for tax purposes and you
are domiciled in a community property state or country,
use the community property rules. You must file a joint re-
turn for the year you make the choice. You can file sepa-
rate returns in later years. For details on making this
choice, see Publication 519, U.S. Tax Guide for Aliens.

If you are a U.S. citizen or resident alien and do not
choose to treat your nonresident alien spouse as a U.S.
resident for tax purposes, treat your community income as
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explained next under Spouses living apart all year. How-
ever, you do not have to meet the four conditions dis-
cussed there,

Spouses living apart all year. If you are married at any
time during the calendar year, special rules apply for re-
porting certain community income. You must meet all the
following conditions for these special rules to apply.

1. You and your spouse lived apart all year.

2. You and your spouse did not file a joint return for a tax
year beginning or ending in the calendar year.

3. You and/or your spouse had earned income for the
calendar year that is community income.

4. You and your spouse have not transferred, directly or
indirectly, any of the earned income in condition (3)
above between yourselves before the end of the year.
Do not take into account transfers satisfying child sup-
port obligations or transfers of very small amounts or
value.

if all these conditions are met, you and your spouse must
report your community income as discussed next. See
also Certain community income not treated as community
income by one spouse, earlier.

Earned income. Treat earned income that is not trade
or business or partnership income as the income of the
spouse who performed the services to earn the income.
Earned income is wages, salaries, professional fees, and
other pay for personal services.

Earned income does not include amounts paid by a
corporation that are a distribution of earnings and profits
rather than a reasonable allowance for personal services
rendered.

Trade or business income. Treat income and related
deductions from a trade or business that is not a partner-
ship as those of the spouse carrying on the trade or busi-
ness.

Partnership income or loss. Treat income or loss
from a trade or business carried on by a partnership as
the income or loss of the spouse who is the partner.

Separate property income. Treat income from the
separate property of one spouse as the income of that
spouse.

Social security benefits. Treat social security and
equivalent railroad retirement benefits as the income of
the spouse who receives the benefits.

Other income. Treat all other community income,
such as dividends, interest, rents, royalties, or gains, as
provided under your state's community property law.

Example. George and Sharon were married through-
out the year but did not live together at any time during the
year. Both domiciles were in a community property state.
They did not file a joint return or transfer any of their
earned income between themselves. During the year their
incomes were as follows:

Publication 555 (January 2013)



George Sharon
Wages ....... ... ... $20,000 $22,000
Consulting business . ... ....... .. 5,000
Partnership . . .............. .. .. 10,000
Dividends from separate property . . . 1,000 2,000
Interest from community property . . . . 500 500
TJotal .. ... ... .. ... ... ... ... $26,500 $34,500

Under the community property law of their state, all the
income is considered community income. (Some states
treat income from separate property as separate in-
come—check your state law.) Sharon did not take part in
George's consulting business.

Ordinarily, on their separate returns they would each
report $30,500, half the total community income of
$61,000 {$26,500 + $34,500). But because they meet the
four conditions listed earlier under Spouses living apart all
year, they must disregard community property law in re-
porting all their income (except the interest income) from
community property. They each report on their returns
only their own earnings and other income, and their share
of the interest income from community property. George
reports $26,500 and Sharon reports $34,500.

Other separated spouses. If you and your spouse are
separated but do not meet the four conditions discussed
earlier under Spouses living apart all year, you must treat
your income according to the laws of your state. In some
states, income earned after separation but before a de-
cree of divorce continues to be community income. In
other states, it is separate income.

End of the Community

The marital community may end in several ways. When
the marital community ends, the community assets
(money and property) are divided between the spouses.
Similarly, a same-sex couple's community may end in
several ways and the community assets must be divided
between the RDPs or California or Washington same-sex
spouses.

Death of spouse. If you own community property and
your spouse dies, the total fair market value (FMV) of the
community property, including the part that belongs to
you, generally becomes the basis of the entire property.
For this rule to apply, at least half the value of the com-
munity property interest must be includible in your spou-
se's gross estate, whether or not the estate must file a re-
turn (this rule does not apply to RDPs and individuals
married to a same-sex spouse in California and Washing-
ton).

Example. Bob and Ann owned community property
that had a basis of $80,000. When Bob died, his and
Ann's community property had an FMV of $100,000.
One-half of the FMV of their community interest was in-
cludible in Bob's estate. The basis of Ann's half of the
property is $50,000 after Bob died (half of the $100,000
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FMV). The basis of the other half to Bob's heirs is also
$50,000.

For more information about the basis of assets, see
Publication 551, Basis of Assets.
il The above basis rule does not apply if your
/ 8 spouse died in 2010 and the spouse's executor
%auﬂou elected out of the estate tax, in which case sec-
tion 1022 will apply. See Publication 4895, Tax Treatment
of Property Acquired From a Decedent Dying in 2010, for
additional information.

Divorce or separation. If spouses divorce or separate,
the (equal or unequal} division of community property in
connection with the divorce or property settlement does
not result in a gain or loss. For RDPs and same-sex mar-
ried couples in California and Washington, an unequal di-
vision of community property in a divorce or property set-
tlement may result in a gain or loss. For information on the
tax consequences of the division of property under a prop-
erty settlement or divorce decree, see Publication 504,

Each spouse {(or RDP/California or Washington
same-sex spouse) is taxed on half the community income
for the part of the year before the community ends. How-
ever, see Spouses living apart all year, earlier. Any in-
come received after the community ends is separate in-
come. This separate income is taxable only to the spouse
{or RDP/California or Washington same-sex spouse) to
whom it belongs.

An absolute decree of divorce or annulment ends
the marital community in all community property states. A
decree of annulment, even though it holds that no valid
marriage ever existed, usually does not nullify community
property rights arising during the “marriage.” However,
you should check your state law for exceptions.

A decree of legal separation or of separate mainte-
nance may or may nhot end the marital community. The
court issuing the decree may terminate the marital com-
munity and divide the property between the spouses.

A separation agreement may divide the community
property between you and your spouse. It may provide
that this property, along with future earnings and property
acquired, will be separate property. This agreement may
end the community.

In some states, the marital community ends when the
spouses permanently separate, even if there is no formal
agreement. Check your state law.

If you are a RDP or an individual married to a same-sex
individual in California or Washington, you should check
your state law to determine when the community ends.

Preparing a Federal income
Tax Return

The following discussion does not apply to spouses who
meet the conditions under Spouses living apart all year,
discussed earlier. Those spouses must report their com-
munity income as explained in that discussion.
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Joint Return Versus Separate Returns

Ordinarily, filing a joint return will give you a greater tax
advantage than filing a separate return. But in some ca-
ses, your combined income tax on separate returns may
be less than it would be on a joint return.

R This discussion concerning joint versus separate
¥ returns does not apply to RDPs and same-sex
) married couples in California and Washington.

The following rules apply if your filing status is married
filing separately.

1. You should itemize deductions if your spouse item-
izes deductions, because you cannot claim the stand-
ard deduction.

2. You cannot take the credit for child and dependent
care expenses in most instances.

3. You cannot take the earned income credit.

4. You cannot exclude any interest income from quali-
fied U.S. savings bonds that you used for higher edu-
cation expenses.

5. You cannot take the credit for the elderly or the disa-
bled unless you lived apart from your spouse all year.

6. You may have to include in income maore of any social
security benefits (including any equivalent railroad re-
tirement benefits) you received during the year than
you would on a joint return.

7. You cannot deduct interest paid on a qualified student
loan.

8. You cannot take the education credits.

9. You may have a smaller child tax credit than you
would on a joint return,

10. You cannot take the exclusion or credit for adoption
expenses in most instances.

£4 of your state. You can then compare the tax fig-
ured under both methods and use the one that results in
less tax.

Separate Return Preparation

it you file separate returns, you and your spouse must
each report half of your combined community income and
deductions in addition to your separate income and de-
ductions. Each of you must complete and attach Form
8958 to your Form 1040 showing how you figured the
amount you are reporting on your return. On the appropri-
ate lines of your separate Form 1040, list only your share
of the income and deductions on the appropriate lines of
your separate tax returns (wages, interest, dividends,
etc.). The same reporting rule applies to RDPs and indi-
viduals in California and Washington who are married to
an individual of the same sex. For a discussion of the
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effect of community property laws on certain items of in-
come, deductions, credits, and other return amounts, see
Identifying Income, Deductions, and Credits, earlier.

Attach your Form 8958 to your separate return showing
how you figured the income, deductions, and federal in-
come tax withheld that each of you reported. Form 8958 is
used for married spouses in community property states
who choose to file married filing separately. Form 8958 is
also used for RDPs who are domiciled in Nevada, Wash-
ington, or California and for individuals in California and
Washington who, for state law purposes, are married to
an individual of the same-sex. For 2010 and following
years, a RDP in Nevada, Washington, or California (or a
person in California or Washington who is married to a
person of the same sex) must follow state community
property laws and report half the combined community in-
come of the individual and his or her RDP (or California or
Washington same-sex spouse).

Extension of time to file. An extension of time for filing
your separate return does not extend the time for filing
your spouse's (or RDP's/California or Washington
same-sex spouse's) separate return. If you and your
spouse file a joint return, you cannot file separate returns
after the due date for filing either separate return has
passed.

How To Get Tax Help

You can get help with unresolved tax issues, order free
publications and forms, ask tax questions, and get infor-
mation from the IRS in several ways. By selecting the
method that is best for you, you will have quick and easy
access to tax help.

Free help with your tax return. Free help in preparing
your return is available nationwide from IRS-certified vol-
unteers. The Volunteer Income Tax Assistance (VITA)
program is designed to help low-moderate income, eld-
erly, disabled, and limited English proficient taxpayers.
The Tax Counseling for the Elderly (TCE) program is de-
signed to assist taxpayers age 60 and older with their tax
returns. Most VITA and TCE sites offer free electronic fil-
ing and all volunteers will let you know about credits and
deductions you may be entitled to claim. Some VITA and
TCE sites provide taxpayers the opportunity to prepare
their return with the assistance of an IRS-certified volun-
teer. To find the nearest VITA or TCE site, visit IRS.gov or
call 1-800-906-9887 or 1-800-829-1040.

As part of the TCE program, AARP offers the Tax-Aide
counseling program. To find the nearest AARP Tax-Aide
site, visit AARP's website at www.aarp.org/money/taxaide
or call 1-888-227-7669.

For more information on these programs, go to IRS.gov
and enter “VITA” in the search box.

} Internet. You can access the IRS website at
1 IRS.gov 24 hours a day, 7 days a week fo:
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° E-file your return. Find out about commercial tax prep-
aration and e-file services availabie free to eligible tax-
payers.

Check the status of your 2012 refund. Go to IRS.gov
and click on Where’s My Refund. Information about
your return will generally be available within 24 hours
after the IRS receives your e-filed return, or 4 weeks
after you mail your paper return. If you filed Form 8379
with your return, wait 14 weeks (11 weeks if you filed
electronically). Have your 2012 tax return handy so
you can provide your social security number, your fil-
ing status, and the exact whole dollar amount of your
refund.

Where's My Refund? has a new look this year! The
tool will include a tracker that displays progress
through three stages: (1) return received, (2} refund
approved, and (3) refund sent. Where's My Refund?
will provide an actual personalized refund date as
soon as the IRS processes your tax return and appro-
ves your refund. So in a change from previous filing
seasons, you won't get an estimated refund date right
away. Where's My Refund? includes information for
the most recent return filed in the current year and
does not include information about amended returns.

You can obtain a free transcript online at IRS.gov by
clicking on Order a Return or Account Transcript un-
der “Tools.” For a transcript by phone, call
1-800-908-9946 and follow the prompts in the recor-
ded message. You will be prompted to provide your
SSN or Individual Taxpayer identification Number
(ITIN), date of birth, street address and ZIP code.

Download forms, including talking tax forms, instruc-
tions, and publications.

Order IRS products.
Research your tax questions.
Search publications by topic or keyword.

Use the Internal Revenue Code, regulations, or other
official guidance.

View Internal Revenue Bulletins (IRBs) published in
the last few years.

Figure your withholding allowances using the IRS
Withholding Calculator at www.irs.gov/individuals.

Determine if Form 6251 (Alternative Minimum Tax—

=5 Phone. Many services are available by phone.

° Ordering forms, instructions, and publications. Call

1-800-TAX-FORM (1-800-829-3676) to order cur-
rent-year forms, instructions, and publications, and
prior-year forms and instructions (limited to 5 years).
You should receive your order within 10 days.

° Asking tax questions. Call the IRS with your tax ques-

tions at 1-800-829-1040.

Solving problems. You can get face-to-face help solv-
ing tax problems most business days in IRS Taxpayer
Assistance Centers (TAC). An employee can explain
IRS letters, request adjustments to your account, or
help you set up a payment plan. Call your local Tax-
payer Assistance Center for an appointment. To find
the number, go to www.irs.gov/localcontacts or look in
the phone book under United States Government, In-
ternal Revenue Service.

TTY/TDD equipment. If you have access to TTY/TDD
equipment, call 1-800-829-4059 to ask tax questions
or to order forms and publications. The TTY/TDD tele-
phone number is for individuals who are deaf, hard of
hearing, or have a speech disability. These individuals
can also access the IRS through relay services such
as the Federal Relay Service at www.gsa.gov/

fedrelay.

TeleTax topics. Call 1-800-829-4477 to listen to
pre-recorded messages covering various tax topics.

Checking the status of your 2012 refund. To check the
status of your 2012 refund, call 1-800-829-1954 or
1-800-829-4477 (automated Where's My Refund? in-
formation 24 hours a day, 7 days a week). Information
about your return will generally be available within 24
hours after the IRS receives your e-filed return, or 4
weeks after you mail your paper return. If you filed
Form 8379 with your return, wait 14 weeks (11 weeks
if you filed electronically). Have your 2012 tax return
handy so you can provide your social security num-
ber, your filing status, and the exact whole dollar
amount of your refund. Where's My Refund? will pro-
vide an actual personalized refund date as soon as
the IRS processes your tax return and approves your
refund. Where's My Refund? includes information for
the most recent return filed in the current year and
does not include information about amended returns.

individuals), must be filed by using our Alternative
Minimum Tax (AMT) Assistant available at IRS.gov by
typing Alternative Minimum Tax Assistant in the
search box.

Evaluating the quality of our telephone services. To
ensure IRS representatives give accurate, courteous, and
professional answers, we use several methods to evalu-
ate the quality of our telephone services. One method is
° Sign up to receive local and national tax news by for a second RS representative to listen in on or record

email. random telephone calls. Another is to ask some callers to

' . . . , let fth .
e Get information on starting and operating a small busi- complete a short survey at the end of the call
ness. Walk-in. Some products and services are availa-

’4 ble on a walk-in basis.
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advocate who will be with you at every turn. TAS has offi-
ces in every state, the District of Columbia, and Puerto
Rico. Although TAS is independent within the IRS, their
advocates know how to work with the IRS to get your
problems resolved. And its services are always free.

As a taxpayer, you have rights that the IRS must abide
by in its dealings with you. The TAS tax toolkit at
www. TaxpayerAdvocate.irs.gov can help you understand
these rights.

If you think TAS might be able to help you, call your lo-

® Products. You can walk in to some post offices, libra-
ries, and IRS offices to pick up certain forms, instruc-
tions, and publications. Some IRS offices, libraries,
and city and county government offices have a collec-
tion of products available to photocopy from reprodu-
cible proofs. Also, some IRS offices and libraries have
the Internal Revenue Code, regulations, Internal Rev-
enue Bulletins, and Cumulative Bulletins available for
research purposes.

® Services. You can walk in to your local TAC most cal advocate, whose number is in your phone book and on
business days for personal, face-to-face tax help. An our website at www.irs.gov/advocate. You can also call
emnlovea.can aynlain IRS Iattara. raniieet adinat- tha tall fean_niimharnt_ 1_Q77_777_A77Q2 Nanf and hard Af
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that those same-sex marriages that had been lawfully entered into remained valid."* A federal district court subsequently
struck down California Proposition 8 as unconstitutional."*” On February 7, 2012, a divided panel of the Ninth Circuit Court
of Appeals affirmed the district court.'™ The Ninth Circuit denied rehearing en banc by order of June 5, 2012.'%

Several other states permit same-sex couples to enter into variously named forms of legally recognized quasi marriages. In
the midst of the Baehr v. Lewin litigation. the Hawaii legislature enacted a law in 1997 allowing same-sex couples to become
“reciprocal beneficiaries” with many of the “rights and benefits available only to married couples.™ Similarly, Vermont
created “civil unions” for same-sex couples in 1999 afier its supreme court ruled that denying such couples the benefits of
marriage violated the state constitution."" Parties to a Vermont civil union were to have “all the same benefits. protections
and responsibilities under law, whether thev derive from statute, administrative or court rule, policy, common law or any
other source of civil law. as are granted to spouses in marriage.”'™ When Vermont amended its marriage law (o permit
same-sex couples to marry as of September I, 2009, it also repealed the procedure for such couples to enter civil unions,
while allowing existing civil unions to continue and allowing parties in civil unions to marry their civil union partners if they
so choose.'™ In 2004, New Jersev enacted its “Domestic Partnership Act,” permitting same-sex and opposite-sex couples 10
register as domestic partners and obtain some of the rights of married couples." In late 2006, New lersey enacted a Civil
Union Act, amending the 2004 Domestic Partnership Act.'” Under the Civil Union Act. two eligible individuals of the same
sex can enter a civil union and “receive *410 the same benefits and protections and be subject to the same responsibilities as
spouses in a marriage.”'*

The latest state to create a statutory framework {or same-sex (and opposite-sex) couples to enter mto a civil union is Hlinois.
On January 31, 2011, Illinois Governor Pat Quinn signed legislation creating civil unions in that state, effective June 1,
2011." The Governor’s Office noted that California, Nevada, New Jersey. Oregon, Washington State. and Washington, D.C.
all have civil union or similar laws on the books.'*

Such state quasi-marriage laws have not been consistent as to the means to dissolve a civil union. domestic partnership, etc.,
but the trend has been to apply the same rules that apply to married couples. For example, under Washington State’s 2007
registered domestic partmership law, a member of a registered domestic partnership could exit that legal status by the simple
expedient of filing a notice of termination and paying a filing fee."” However, in 2009, the Washington State legislature
amended the law to make those in registered domestic partnerships subject to the same rules as married people:

It is the intent of the legislature that for all purposes under state law, state registered domestic partners

shall be treated the same as married spouses. Any privilege, immunity, right. benefit, or responsibility

granted or imposed by statute, administrative or court rule, policy, common law or any other law to an

individual because the individual is or was a spouse. or because the individual is or was an in-law in a

specified way to another individual, is granted on equivalent terms, substantive and procedural. to an

individual because the individual is or was in a state registered domestic partnership, or because the

individual is or was, based on a state registered domestic partnership, related in a specified way to

another individual. The provisions of [this act] shall be liberally construed to achieve equal treatment. (o

the extent not in conflict with federal law, of state registered domestic partners and married spouses.'”

Oregon law places the same burden upon a party to a domestic partnership: that partnership will be treated like a marriage for
purposes of dissolution:
An individual who has filed a Declaration of Domestic Partnership may not file a new Declaration of
Domestic Partnership or enter a marriage with someone other than the individual’s registered partner
unless a *411 judgment of dissolution or annulment of the most recent domestic partnership has been
entered. This prohibition does not apply if the previous domestic partnership ended because one of the
partners died."”

New lersey follows the same pattern with its civil unions:
The dissolution of civil unions shall follow the same procedures and be subject to the same substantive
rights and obligations that are involved in the dissolution of marriage.'”
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